FO RE NIGH H T7 


> 
* i= 
Se line ee 








May 29, 1930 


THE UTILITY GOES TO GOLLEGE 
BY Pror. Dy B. sacar ae 


PAGE ae 
The Taunt of the Taxicab to the 
Street Car 
By Francis X. Weicu 


PAGE 066. 
The Problem 6f#the Siniall. Pigdsianier 
By Howarp H. AcEE- 


PAGE. 676 
Why a “Peoples Co 


By James Dy cree 








PUBLIC UTILITEES REPORTS, INC, 
PSB ERR ‘ 

















Also C type meters (tinned steel case). Capacity range—600 to 17,500 cubic feet per hour. Six sizes. 
Metric Iron Case Meters, Orifice Meters and Testing Apparatus 

















A type meters (tinned steel case). Rated capacity range — B type meters (tinned steel case). Rated capacity range— 
175 to 3400 cubic feet per hour at 44" differential. Five sizes. 150to 7500 cubic feet per hour at 4s" differential. Eight sizes. 


ies Meters thet are not duplicated 


A\merican METER COMPANY Gas Meters have struction — proper metallurgical composition of parts— 
every known requirement for true economy. ptecise assembly—efficient operation. 

Collectively, these meters cover the entire range of — Only an exact duplication of each feature in every 
Gas Company needs for measuring manufactured or detail can give an equivalent value. 
natural gas. The line,is complete. And the varying re- High quality is true economy. American Meter 
1 ce at Company Gas Meters will measure 


are served by a manufacturing plant or ae stalemate your Gas at lower cost. A nearby b 
HELME & McILHENNY 
a service station located in that area. narpeunaine reheat representative will be glad to discuss 
D.McDONALD & ComPANy 

Individually, each has Marex: rou. Wibans this with 
y, cach meter every sooed with you. 


quality necessary for accuracy and a $y AMERICAN METER COMPANY 
dependability —proper design and con- co, ugpenienpaiin: Ta NE 


1496 
GENERAL OFFICES : 105 W.40™ STREET - NEW YORK.N.Y. 





quirements of each section of the country 









































ALBANY + BALTIMORE + BOSTON + CHICAGO * DALLAS + DENVER * ERriB + KANSAS CITY 
SERVICE + Los ANGELES + New YORK + PHILADELPHIA + PiTTsBURGH * SAN FRANCISCO + TULSA 











May 29, 1930 Public Utilities Fortnightly Ill 




























The Fruehauf Frame 


No part of a Heavy-Duty Trailer is more important than the 
Frame. On its beams the load rides suspended between front 
and rear axles. It must have ample strength yet not add ex- 
cessive weight to the unit. The illustration above shows the 
carefully engineered design and construction of the Fruehauf 
Heavy-Duty Carryall Frame. Note the special Carnegie carbon 
steel beams that carry the load—the lightest yet strongest 
form of construction. Note also the cross members and 
gusset plates. They brace the Frame and prevent concentra- 
tion of the load on any one member. They also guard against 
misalignment of the Frame. All the features of Fruehauf 
Carryall construction are fully described and illustrated in a 
special Carryall folder. We will be glad to send you a copy. 


Oldest and Largest Manufacturers of Trailers 


FRUEHAUF TRAILER COMPANY 
10950 Harper Avenue Detroit, Mich. 
FRUEHAUF TRAILER COMPANY OF CANADA, Ltd., Toronto, Ont., Canada 


-Fruehauf Trailers 


por] 


Semi-Trailers, 4-Wheel Trailers, Pole Trailers, Heavy-Duty Carryalls 
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OT one of the old ways keeps food 

constantly cold enough. They all 

encourage food spoilage, waste, and 
digestive troubles. 

If you have electricity on your farm, 
save food, time, and health by installing 
a General Electric refrigerator. Its 
trouble-free guaranteed mechanism is 
sealed in a permanent supply of oil. It 
is automatic in operation, extremely 
quiet and economical, and it always main- 
tains a temperature under 50 degrees. 
The shelves have plenty of space to keep 








Refrigeration that is Handy and Economical 


a good supply of foods. 

Of the same years-ahead design is the 
General Electric milk cooler. It pays its 
way in added milk profits by preventing 
rejected milk and retarding bacterial 
growth. 

Other General Electric products such 
as Mazpa lamps, G-E motors, G-E clean- 
ers, and Hotpoint heating appliances and 
electric ranges can do many of your hard 
tasks quicker, better, and cheaper than 


they were ever done before. 


Join us in the General Electric Hour, broadcast every Saturday evening 
on a nation-wide N.B.C. network 


GENERAL @ ELECTRI 


95-760C 











Pages with the Editors 





“Ir sometimes seems to us” writes MARLEN 
E. Pew in a recent issue of his live and 
newsy weekly magazine Editor and Publisher, 
“that business paper editors and publishers 
are tackling without gloves more real prob- 
lems in these complex days than are their 
brothers of the daily press.” 

* * 


InasMuCH as Pustic Urtmirties§ Fort- 
NIGHTLY is definitely a “business paper,” its 
editors have reason to believe that Mr. Pew 
was not unmindful of this periodical when 
he penned this commentary—particularly in 
view of the fact that Mr. Pew himself, in 
our March 20th issue, had a vigorous article, 
(“The Assault on the Press by the Politician 
and the Propagandist’”) that tackled without 
_gloves those who so persistently claim that 
the American press is subsidized by the pub- 
lic utilities. 

. . 

Mr. Pew’s observations are augmented by 
Mr. Frepertck M. FerKer, the executive 
head of Associated Business Papers; Inc., 
who stated recently that “the business papers 
of today constitute the last stand of per- 
sonal journalism, one of the finest and most 
essential attributes of an enduring civiliza- 
tion.” © 

* * 
_ Born of these views are indicative of the 
important part that business magazines are 





PROF. D. B. KEYES 


(See page 651) 


taking in our present American civilization— 
a civilization that is predominantly industrial 
in character, and in which public utilities 
have assumed roles of a major character. 

* . 

THe problems—economic, political, legal 
and financial—that confront the utilities as 
well as the regulatory commissions today 
call for a high degree of sound judgment 
and ability. 

* 

Nor only must pertinent facts be assembled, 
but proper deductions must made from 
them and sound policies be based upon them. 

* * 

THE editors of this magazine believe that 
only by such a scientific approach to these 
important questions of the day can wise 
solutions be found, and courses of action 
be determined that will redound to the 


interest of the public. 
- « 


Ir is with this purpose in mind that 
Pusitic Utiitres Fortnicutty has opened 
its pages to publicists, economists and busi- 
ness men of widely variant opinions; from 
such honest discussion the truth will be re- 


vealed. 
. * 


Tuat this open-forum policy has met with 
universal approval from conservatives and 
liberals alike is attested almost daily by 
word of mouth- as well as by letters of en- 


dorsement. 
+ * 


In one mail, for example, a prominent 
economist who has contributed to our pages, 
and who is frankly classified among the 
liberals, writes: 

* * 


“I most sincerely agree with you that 
frank and honest debate is helpful in re- 
vealing facts and formulating sound conclu- 
sions. I agree also that you have given 
every contributor of every shade of opinion 
a run for his money. You certainly have 
not closed your columns against the ex- 
pression of any thought which has justifica- 
tion for attention.” 


* * 
WuiteE in another letter received at the 
same time from a correspondent, whose 


sympathies have been oolored by a more 
conservative school, writes: 


(Continued on page VIII) 
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VIII PAGES WITH THE EDITORS (continued) 





HOWARD H. AGEE 
(See page 666) 


“You have taken every idea that I have 
offered, and the same is, of course, true of 
other contributors. Your contributed articles 
have covered an excellent variety, have pre- 
sented a good balance, and have been un- 
trammeled.” 

- + 

SucH commentary is both gratifying and 
inspiring to the editors—particularly as it 
bears out Mr. Pew’s observation about the 
courage of business magazines in “tackling 
without gloves” the real problems of the 
day, as well as gives credit to the fairness 
with which Pusiic Utimitres FortNicHTLy 
is maintaining its policy of impartial truth— 
seeking and assuming an active part: in 
bringing about an understanding of the grave 
issues that the utilities are facing. 

* * 


Pror. D. B. Keyes, whose article “The 
Utility Goes to College” (see page 651) is 
in the nature of an answer to the charges 
that the utility corporations are maintaining 
contacts with our institutions of learning 
for ulterior purposes generally and for sub- 
sidizing the curricula in favor of private 
ownership in particular, has been in charge 
of the engineering experiment station of the 
University of Illinois since 1926. 

* * 

He received his B.S. degree from the 
University of New Hampshire in 1913; his 
M.A. degree from Columbia in 1914, and 
his Ph.D. degree from the University of 
California in 1917. 


* * 


From 1917 to 1926 he was engaged in con- 
sultation and research work in chemistry 
for a number of engineering and chemical 
companies, where he acquired his essentially 


practical knowledge of the benefits that 
accrue both to the business corporations and 
to the research and experimental laboratories 
of our universities—a form of cooperative 
effort that is happily attaining wide recog- 
nition. 

* + 

Howarp H. AcGgEE, whose article “The 

Problem of the Small Consumer” on pages 
666-673 treats of a timely topic that is con- 
fronting the gas and electric utilities partic- 
ularly, is the rate engineer of the Public 
Service Electric and Gas Company of 
Newark, N. J 

* * 


HE received his B.S. degree in engineering 
from Pennsylvania State College in 1910, 
and later engaged in post-graduate studies 
at the Massachusetts Institute of Technology. 

+ > 


BEGINNING in 1911 Mr. AGEE was pro- 
fessionally engaged in electrical engineering 
work for a number of public utility enter- 
prises, until 1918, when he was commissioned 
a captain in the Engineer Corps with the 
A.E.F 

* * 

INCIDENTALLY, he is a member of several 
of the leading engineering societies, and is 
serving on several rate committees of public 
utility asseciations—including those of the 
N.E.L.A. and of the A.G.A. 


* * 


James Dewey CUNNINGHAM, who takes 
issue with those who advocate the appoint- 
ment of “People’s Counsels” to plead the 
case of the rate-payer before the State 
Commissions (see page 676) is a Washing- 
ton, D. C., lawyer. 

. + 

Mr. CUNNINGHAM attended school in 
Holyoke, Mass., and graduated from George- 
town University in 1926, with the degree 
of A.B., to which he later added an A.M. 
an LL.B. and an LL.M 

. . 

In 1928 he won the first prize offered by 
the Georgetown University of Law for a 
thesis on constitutional law. 

* + 


Francis X. Wetcu and ‘Henry C. Spurr 
are of the editorial staff of this magazine; 
ARMSTRONG Perry is a magazine writer of 
Connecticut, and Joun T. Lampert is a for- 
mer Washington, D. C., newspaper man who 
is now engaged in journalism in Boston. 

* 7 


THE next issue—out June 12th—will be 
the special Fifteenth Anniversary Number, 
which will appear not only in enlarged 
form, but will be distinguished by a silver 
cover and colored inserts. Watch for it! 

—Tue Eprrors. 


ee 
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Over 350,000 investors 
share in the earnings of this 


Billion Dollar Organization 























The Valmont electric generating plant 
of Public Service Company of Colorado. 


— 


JUBLIC SERVICE COMPANY of 


tion lines. Gas is distributed through 680 
miles of mains. 


The Company serves electricity, natural 
gas and steam heat to Denver; and supplies 
either directly or through subsidiaries, 
electric light and power to Boulder, Grand 














gas, electric and other properties 
combined in the CITIES SERVICE or- 
ganization now represent more than a 
thousand million dollars of assets. 


Earnings of these properties are shared 
by more than 350,000 holders of the Com- 
mon stock of CITIES SERVICE COMPANY, 
which controls, through stock ownership, 
this great group of more than 100 subsidi- 
ary corporations. 

Engaged in the production and sale of 
necessities of modern life, CITIES SERVICE 
subsidiaries enjoy constantly growing mar- 
kets for their products and services. In 
the past twelve months, CITIES SERVICE 
COMPANY made a new high record of net 
earnings—over $43,000,000. 


CITIES SERVICE Common stock, at the 
current market price, yields over 6% % 
annually in stock and cash. 


When you invest in CITIES SERVICE 
Common stock you become a partner in 
one of the largest industrial organizations 
in the country, with a record of nineteen 
years of growth—and an assured future of 
still greater growth. 

Mail the coupon below and we will send 
you, without obligation on your part, 
an interesting booklet describing CITIES 
SERVICE and its investment securities. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street (Q) New York City 
Branches in principal cities 


Cities Service Radio Program—every 
Friday, 8 P. M. Eastern Standard Time — 
N. B. C.—Coast to Coast and Canadian 
Network—33 Stations 
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POWER TRANSFORMERS 


—features 
of design 


Tanks and radiators fabricated in our 
own plant. Direct current arc welding 
process used. 

Cores of the finest quality silicen steel, 
the result of years of research, having 
low core loss characteristics. 

Patented balanced double magnetic cir- 
cuit, assuring even flux distribution. 
Coil design incorporates vertical oil 
ducts, giving uniform heat dissipation 
and eliminating possibility of hot spots. 
Cable paper insulated windings. Pos- 
sessing high dielectric strength. Entire 
unit shipped filled with oil and ready 
for service. Write our nearest office 
for detailed information. 


LLIS-CHALMERS MANUFACT URING(O. 


MILWAUKEE, WIS. U.S.A. 





10,000 kva., 66,000/22,000 volt 








Magnet Wire 
of 


Quality 


ASSACHUSETTS | 
AGNET WIRE 


All Sizes 


MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 




















ies MAY a) 








Coming Boents A LL MAN ACK and, dantrearto 








29 TA A vision of commercial air transport as a public utility was projected by the airplane 
flight of GLENN H. CURTIS from Albany to New York, 1910. 





30 F {Don’t forget the Annual Convention of the American Gas Association, which opens 
in San Francisco on June 23d. {Memorial Day. 





BSL Se Philadelphia doctors opposed the introduction of street gas lights on the grounds that 
the chemical emanations would prove injurious to the public health; 1830. 





LF JUNE LQ 





1 ~ CHARLES MORRISON, in the Scots’ Magasine, described “An Expeditious Method 
of Conveying Intelligence” by means of frictional electricity, as early as 1753. 





2 M ALEXANDER G. BELL and THOS. A. WATSON made their first experiment with 
their multiple telegraph invention in rooms 60 feet apart; it was unsuccessful; 1875. 





3 Ts The gaudy-colored and highly polished new train of the Boston & Providence 
Railroad jolted its way to The Hub on its maiden trip, 1835. 





4 Ww The fore-runner of the telephone was the “string telephone,” which was used for 
transmitting the voice over distances as great as 600 meters, as early as 1870. 





5s TA The time record for transportation between New York and San Francisco was broken 
by “The Lightning Train” that reached the Pacific coast in 83 hours, 34 minutes; 1876. 





6 F Major General J. C. FREMONT, known to history as “The Pathfinder,” was elected 
president of the Union Pacific Railroad, Eastern Division, 1863. 





7 Sa The Railroad Commission of Florida was created by an Act of the Florida State 
Legislature, 1887. 





s S To Hartford, Conn., was accorded the distinction of operating the first steam turbine 
alternating cufrent unit for use as a prime mover in a central station, 1901. 





2 M {The Annual Convention of the National Electric Light Association opens in San 
Francisco just one week from today—on June 16th. 





10 T# Engineers discovered that a locomotive can run uphill without the aid of ropes when 
a cable accidentally broke in Pittsburgh, 1835. 





11 Ww A baker was declared a “public utility” by a decision of the Supreme Court of 
Alabama, in the historic case of the Mayor of Mobile against Yuille, 1841. 

















“Machinery is the subconscious mind of the world.” 

















—GeraLp STANLEY LEE 
aia 
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The Utilities Go to College 


Gwe is playing an increasingly important part in the growth 

of industry—but research and experimental work demand lab- 

oratories. Utility corporations are turning to the university ex- 

perimental stations for help, and the universities are enabled to 

increase their staffs, their equipment, and their practical usefulness 

by these contacts. This article tells how both the utility corpora- 
tion and the college benefit from this co-operation. 


By D. B. KEYES 


PROFESSOR OF INDUSTRIAL CHEMISTRY, 
ENGINEERING EXPERIMENT STATION, UNIVERSITY OF ILLINOIS 


more and more tendency for our 

industries to appreciate the value 
of certain types of research done in 
our universities. 

On the other hand, there has been 
more and more tendency on the part 
of our universities to appreciate the 
value of co-operation with the indus- 
tries. 

It is not merely the question of 
money paid in by the industries to 
support some worth while funda- 
mental research, but it is also a ques- 
tion of intimate contact between the 
research staffs in the universities and 
the executive and technical staffs of 


if recent years there has been 


our large corporations. This contact 
cannot help but be of benefit to both 
parties. 

It is interesting to illustrate exact- 
ly how some of these researches are 
carried out, especially in the field of 
industrial chemistry. 


HERE are certain outstanding 

characteristics of not only the 
type of research done but the type of 
men employed to do the work. 

First of all, the problems are al- 
ways fundamental problems, not only 
of interest to one plant but of inter- 
est to a great many plants; not only 
in the same industry but in many in- 
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dustries. This type of problem which 
involves the fundamental sciences, 
such as chemistry and physics, and 
does not require an intimate knowl- 
edge of certain machines or commer- 
cial processes is the type of problem 
most suited to our universities. 

Once the problem gets beyond the 
laboratory and involves the erection 
and operation of various large scale 
equipment, the university research 
staff is badly handicapped and should 
turn the development over to others. 
Furthermore, these fundamental 
problems are usually the only ones 
which the university man can attempt 
with his lack of specialized knowledge 
of the particular industry. When co- 
operative investigations are unsuc- 
cessful and the industry finds fault 
with its partner, the university, or 
vice versa, the trouble generally comes 
from a misunderstanding of what 
type of work the university research 
man can really do and what he cannot 
do. On the other hand, if both part- 
ners thoroughly appreciate that in the 
university only fundamental research 
should be attempted and once the 
problem becomes a matter of large 
scale development, it is no longer a 
proper problem for the university 
laboratories, all will be peaceful. 


UE to the fundamental nature of 

the problems worked on, there 

is no reason why the results should 

not be promptly published. It is espe- 

cially true when the co-operating 
agent is a public utility. 

It is to the company’s advantage to 
disseminate research results promptly 
through their plants and to others, 
especially if the problem is of interest 
to the entire industry. Such publica- 
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tions have a distinct advertising value. 
From the university standpoint these 
publications are their “product,” and 
naturally they are going to do noth- 
ing that would cut down the value or 
the quantity of their product. This 
is why they insist that the results of 
these co-operative investigations 
should be promptly published. 


I* a few cases the matter of patents 
have arisen. The attitude of some 
universities is that the patent belongs 
to the university. The co-operative 
agent is entitled to a free shop right 
not only in his present plants but in 
plants that he may build in the future. 

There is no desire on the part of 
the university to gouge the public or 
to go into the business of patenting 
and selling patents. If any royalty 
is charged to outside concerns it will 
be a nominal one. The proceeds of 
any sale will partly go to the inven- 
tors and partly to buy more equip- 
meént and material to aid the inventors 
in their future work. 

The only reason the university de- 
sires the control of a patent is to pro- 
tect the public because after all the 
university is a public institute, largely 
paid for out of the pockets of the 
public. The public, therefore, is en- 
titled to consideration.. The univer- 
sity, by taking out a patent, prevénts 
some outside person from taking out 
a similar patent and thus preventing 
the public from acquiring the full 
benefits of the discoveries made in the 
university laboratory for a period of 
seventeen years. In other words, the 
university holds the patent rights in 
order to prevent outside patent mo- 
nopolies from nullifying the results 
obtained from its laboratories. 
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Examples of University Laboratory Problems 
Sponsored by Utility Companies: 


AN INVESTIGATION of the problem of preventing the cor- 
rosion of economizer tubes in power houses: 


AN INVESTIGATION of the problem for the prevention of 
embrittlement of boiler plate in utility plants: 


An INVESTIGATION of the problem of treating water in 
order to make clear ice—also a utilities project: 


An INVESTIGATION into the chemical properties of gas. 





HE teaching staff of, for exam- 
ple, an industrial chemistry de- 
partment is always interested in re- 
search work and carries on as much 
research work as possible. It then be- 
comes a problem as to who should 
direct a new co-operative investiga- 
tion. Evidently if one of the staff 
does it, he must drop the correspond- 
ing amount of his own personal re- 
search work. It has been found that 
usually the best plan is to hire a re- 
search man as an additional member 
of the staff who is capable from train- 
ing and experience to direct and carry 
out the investigation by himself. If 
it is a question of extra labor this 
man secures students, both graduate 
and undergraduate, to help him. The 
financial as well as the technical re- 
sponsibility lies on his own shoulders. 
He, of course, has the advice of all 
members of the staff at any time he 
desires. When he gets in a serious 
difficulty, the head of the department 
can usually pull him out, but a large 
part of the time he stands on his own 
feet and carries out his work as he 
thinks best. This plan necessitates an 
extremely careful selection of men. 
Our experience at Illinois is such 


that we find we are not able to ob- 
tain for industrial chemical research 
work more than two good men a year 
though we canvass the entire United 
States. These men have their doc- 
tor’s degrees usually in physical chem- 
istry, followed by two to ten years 
experience in the industries. They 
are hired on a 2-year agreement work- 
ing eleven months out of the year; if 
they are at all successful with the 
problem, the co-operating agent has in 
the past continued to supply funds 
and they have been held on for a 
number of years further. It is inter- 
esting to note that these young men 
must not only have a good technical 
education and a real ability to direct 
and do good research work, but they 
must have a pleasant personality and 
a real interest in their fellow men, be- 
cause they come in contact at the uni- 
versities with janitors to deans, and 
at the industries with plumbers to 
vice presidents, and they are expected 
to talk with them all; not only to talk 
with them but also to be understood 
and appreciated. This is a rather 
large order and it is easily seen why 
we have difficulty in obtaining more 
than one or two men a year. 
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nee of this type of co-opera- 
tive work at Illinois are as fol- 
lows: 

The first problem of this nature in 
industrial chemistry was the problem 
for the prevention of embrittlement 
of boiler plate. Mr. F. G. Straub, a 
research man who has charge of this 
project at the present time, has spent 
about four years on the problem. We 
still do not know the mechanism of 
embrittlement but we have a fair idea 
of the cause. It seems to be due to 
the concentration of caustic in the 
seams. It can be prevented by the 
addition to the boiler water of one of 
several different chemicals. The pub- 
lic utilities in Chicago supplied the 
funds for this investigation, and we 
are told that their services have been 
greatly benefited by this investigation. 
The university has certainly been 
pleased with the results, and we feel 
that this particular project has done 
much in building up the reputation of 
our department. 


Femara investigation started re- 
cently is the problem of pre- 
venting the corrosion of economizer 
tubes in power plants. The funds for 
this were also contributed by the pub- 
lic utilities in Chicago. Dr. H. F. 
Johnstone, in a period of a few 
months, has found a probable cause 
of this corrosion and is now investi- 
gating several proposed methods of 
remedying the situation. Future 
prospects look very promising. 
Another investigation started re- 
cently is the fundamental problem of 
treating water in order to make clear 
ice. This is also a public utilities 
project. Dr. Dana Burks, Jr., has 
found that this problem is a very seri- 
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ous one in various parts of the United 
States, especially in those parts of the 
country where it is difficult to get fuel 
for the redistillation of the water, and 
the water is unsatisfactory for these 
purposes even after chemical treat- 
ment. Several methods have been 
developed by Dr. Burks after careful 
laboratory investigation for the rem- 
edying of this situation, and he is now 
trying out on a large scale one of 
these processes. Here again we feel 
quite optimistic about the future pros- 
pects. 


HERE are other types of co-opera- 
tive work at Illinois in the indus- 
trial chemical division. For example, 
the Illinois Gas Association has con- 
tributed two graduate research fel- 
lowships for fundamental research in 
their industry. These students spend 
half of their time on these investiga- 
tions ten months out of the year. 
They are not given a single problem 
which they carry out alone to a con- 
clusion, but they act as assistants un- 
der some experienced research man, a 
member of the senior staff. The 
problem is not always one of imme- 
diate importance but is always a fun- 
damental problem which eventually 
will be of great importance to the gas 
industry. An example. of this is the 
partial oxidation of hydrocarbons in 
the vapor phase to produce valuable 
liquid products such as solvents. An- 
other example would be the work at 
high pressures and high temperature 
on various gas reactions in order to 
produce valuable liquid products. 
There are other co-operative fel- 
lowships for graduate students and 
also for our graduates after they have 
obtained their doctor’s degree, and 
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who are already carrying out work 
of particular interest to some indus- 
try. An example of this would be the 
specific heats of carbon monoxide and 
other gases at high temperatures and 
high pressures. These data are of in- 
terest and value to several large com- 
panies. 


HE common objections to co- 

operative work with industry are 
not noticeable at the University of 
Illinois. This is probably due to the 
fact that no problems come into IIli- 
nois that are not of a fundamental 
nature and of interest to some mem- 
ber of the staff. This may also be 
due to the fact that all results are 
published. In other words, this is not 
commercial research. There are sev- 


that it is very seldom that the co- 
operating agent is interested in the 
fundamental problem which is of 
most interest to some member of the 
staff. It would be exceedingly worth 
while from the standpoint of the uni- 
versity and the co-operating agent if 
the latter would consent to putting in 
one or two projects of this nature. In 
this case it might be wise to hire sev- 
eral graduate students rather than one 
experienced expert. 

It may be frankly stated that the 
indications are that the co-operative 
research in industrial chemistry at the 
University of Illinois will not only be 
of benefit to the University and the 
co-operating agent, but will be of even 
greater benefit to the public. 

This is the ultimate goal of this 


eral minor defects, however. One is type of work. 





Interesting If True 


New York state gas and electric utilities pay $100,000 
taxes per day. 


2 
Tue center of electricity production in the United 


States at the close of 1929 was located five miles directly 
south of Champaign, Illinois. 


é 


Tue Standard Oil ow office building at 120 
Broadway, New York, has "299 telephones—more than 
in the whole of Greece. 


2 


ConTINUED gerking is destroying the pavement on 
Canal Street, New Orleans, as the pavement was de- 
signed for moving traffic. 


2 


_ It takes 15 per cent of the electrical energy produced 
in the United States to transmit the remaining 85 per 
cent to the consumers. 


z 
AN electrical watchdog which runs toward a burglar, 
barks and tries to bite him as long as a flashlight is di- 


rected into the device’s lens-covered eyes was exhibited 
at a radio show in Paris. 
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The Taunt of the Taxicab 
to the Street Car 


A Growing Need of Regulation for the Public Interest 


HE “necessity riders” in our cities must depend upon the street 
car, which performs an essential utility service that the taxicab 
cannot. To protect the ratepayer from the unregulated utility service 
now furnished by taxis, as well as to preserve the railway companies 
for the public use, is an obligation that rests upon the doorsteps of 


our state legislatures. 


Yet only one state has, so far, heeded this 


call to duty. 
By FRANCIS X. WELCH 


HESE are the days when one 
hesitates to start talking about 
problems. America seems to 
have so many of them—farm prob- 
lems, tariff problems, social prob- 
lems, race problems. Probably the 
biggest talking point for the anarchist 
is that civilization seems to create 
humanity’s problems instead of solv- 
ing them. Well over half of all non- 
fiction literature today deals with 
some problem or other. Pick up any 
current magazine and notice the 
amount of advertising space devoted 
to the solution of America’s “shav- 
ing problem.” Forty years ago Amer- 
ica did not have any shaving prob- 
lems. Every man then grew as fine 
a beard as he could and trimmed it 
with his wife’s scissors. But forty 
years of constant advertising has con- 
vinced the American man that he 
ought to have a clean shaven face, 
and ergo America has a shaving prob- 
lem and pays millions of dollars an- 
nually for creams, razors, and other 
incidentals. All of which illustrates 
the typical American commercial pol- 


icy of creating a demand in order to 
satisfy it—for a profit. Our shrewd 
business men have long ago found 
that America will ever lend an eager 
ear to a new and attractive way to 
spend its money. 

Of course, not all of our problems 
were thus deliberately fomented. 
Many of them are real, pressing, and 
critical. Would-be solvers of all 
problems are wont to preface their 
remarks with the phrase “there is a 
crying need for immediate action.” 
We have all heard this so often that 
we have grown perforce somewhat 
cynical. We have become calloused 
to political warnings that the fate of 
the Nation depends on such a move 
as decreasing the tariff on fiddle 
strings. While the average man feels 
that the farm problem ought to be 
settled sometime, he also knows that 
probably it will not affect him much 
whether it is settled today or settled 
tomorrow. 

But there is one real problem in 
America at present—to wit: the trans- 
portation problem, or more specifical- 
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ly, the mass transportation problem, 
that is growing bigger every day. 

Perhaps we can settle this problem 
by regulation; perhaps it will settle 
itself, and perhaps it won’t be settled, 
but like the poor in the gospel, it will 
remain always with us. There is no 
doubt, however, that it is growing 
bigger. 


HERE are a number of reasons 

why the transportation problem 
is growing bigger. With the annually 
increasing number of country people 
moving into the city, and the num- 
ber of city people moving out into 
the suburbs, metropolitan areas are 
growing larger. Census figures are 
no longer to be trusted because they 
are restricted to municipal limits. 
For transportation purposes, sections 
of New Jersey are just as much a 
part of New York city as the Bronx. 
“The newest residential sections of 
Washington,” a realtor of that city 
recently remarked, “are not in Wash- 
ington; they are in Maryland, and 
some are in Virginia.” 

The rapid expansion of popular dis- 
tricts economically dependent on a 
single metropolitan centre means in- 
creased demand for peak transporta- 
tion. It is obvious that suburbanites 
who spend a good fraction of their 
lives riding on street cars back and 
forth between their work in the con- 
centrated downtown districts and 
their homes advertised to be “thirty 
minutes from the heart of the city” 
are not likely to be interested in 
car rides on Sunday. Neverthe- 
less it is the short-haul and pleas- 
ure business that most of our street 
railway companies in our cities 
miss. Many of them still have as 


big a peak load as they can handle. 

Now where has this short-haul 
and pleasure transportation business 
gone? 

The obvious answer is, of course, 
the private automobile. But that is 
not the whole answer. Nor does the 
bus account for the balance, because 
there is certainly no more attraction 
for the short-haul and pleasure busi- 
ness on the bus than there is on a 
street car. 

The rest of the answer is the taxi- 
cab.- Here is an example of a crea- 
tive demand, created not by the power 
of suggestions, through the medium 
of advertisement as was the “shav- 
ing problem,” but by the grim and 
powerful weapon of economic com- 
petition. 


WENTY-FIVE years ago the small 
wage earner filled a Sunday 
street car with his family and their 
lunch basket. Evening found these 
same cars fairly well filled with young 
people bound for social engagements. 
Even during the week days between 
the rush hours, shopping housewives 
and short haul business people im- 
proved the railway’s load factor. 
The coming of the private automo- 
bile unquestionably took away from 
the street railways most of this off- 
peak business. But if the private au- 
tomobile alone were in the field the 
railway business would still be in 
good condition. With traffic conges- 
tion and parking problems on one 
hand and increased transportation de- 
mand on the other, street cars would 
be filled every evening with theater- 
goers and other pleasure patrons if it 
were not for the taxicabs. 
There is no denying that the social 
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icy of creating a demand in order to 
satisfy it—for a profit. Our shrewd 
business men have long ago found 
that America will ever lend an eager 
ear to a new and attractive way to 
spend its money. 

Of course, not all of our problems 
were thus deliberately fomented. 
Many of them are real, pressing, and 
critical. Would-be solvers of all 
problems are wont to preface their 
remarks with the phrase “there is a 
crying need for immediate action.” 
We have all heard this so often that 
we have grown perforce somewhat 
cynical. We have become calloused 
to political warnings that the fate of 
the Nation depends on such a move 
as decreasing the tariff on fiddle 
strings. While the average man feels 
that the farm problem ought to be 
settled sometime, he also knows that 
probably it will not affect him much 
whether it is settled today or settled 
tomorrow. 

But there is one real problem in 
America at present—to wit: the trans- 
portation problem, or more specifical- 
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ly, the mass transportation problem, 
that is growing bigger every day. 

Perhaps we can settle this problem 
by regulation; perhaps it will settle 
itself, and perhaps it won’t be settled, 
but like the poor in the gospel, it will 
remain always with us. There is no 
doubt, however, that it is growing 
bigger. 


HERE are a number of reasons 

why the transportation problem 
is growing bigger. With the annually 
increasing number of country people 
moving into the city, and the num- 
ber of city people moving out into 
the suburbs, metropolitan areas are 
growing larger. Census figures are 
no longer to be trusted because they 
are restricted to municipal limits. 
For transportation purposes, sections 
of New Jersey are just as much a 
part of New York city as the Bronx. 
“The newest residential sections of 
Washington,” a realtor of that city 
recently remarked, “are not in Wash- 
ington; they are in Maryland, and 
some are in Virginia.” 

The rapid expansion of popular dis- 
tricts economically dependent on a 
single metropolitan centre means in- 
creased demand for peak transporta- 
tion. It is obvious that suburbanites 
who spend a good fraction of their 
lives riding on street cars back and 
forth between their work in the con- 
centrated downtown districts and 
their homes advertised to be “thirty 
minutes from the heart of the city” 
are not likely to be interested in 
car rides on Sunday. Neverthe- 
less it is the short-haul and pleas- 
ure business that most of our street 
railway companies in our cities 
miss. Many of them still have as 


big a peak load as they can handle. 

Now where has this short-haul 
and pleasure transportation business 
gone? 
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the private automobile. But that is 
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bus account for the balance, because 
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ness on the bus than there is on a 
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tive demand, created not by the power 
of suggestions, through the medium 
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ing problem,” but by the grim and 
powerful weapon of economic com- 
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street car with his family and their 
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same cars fairly well filled with young 
people bound for social engagements. 
Even during the week days between 
the rush hours, shopping housewives 
and short haul business people im- 
proved the railway’s load factor. 
The coming of the private automo- 
bile unquestionably took away from 
the street railways most of this off- 
peak business. But if the private au- 
tomobile alone were in the field the 
railway business would still be in 
good condition. With traffic conges- 
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mand on the other, street cars would 
be filled every evening with theater- 
goers and other pleasure patrons if it 
were not for the taxicabs. 
There is no denying that the social 
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transportation business, what there is 
left of it, has gone over bodily to the 
taxicab. Now the taxicab is begin- 
ning to poach even further on the 
railway company’s preserves. It is 
beginning to go after the peak busi- 
ness. 


} was estimated just a year ago by 
the president of the Paramount 
Cab Manufacturing Company that 
20,000 taxis then operating in New 
York city had an annual income of 
$160,000,000. 

This means that for every dollar 
‘spent in transportation in New York 
city on all the other transit agencies 
including subway, elevated, and sur- 
face lines and busses, $1.02 was spent 
for taxicab service. Of course, other 
cities are not such paradises for the 
taxicab as New York with its teem- 
ing millions waiting to go in all direc- 
tions at once. But an industry doing 
such a business anywhere should make 
the regular transit agencies sit up and 
take notice. 


} bs has been only recently that the 
taxicab has become a serious com- 
petitor with the regular scheduled 
service. When the automobile first 
entered the transportation field it was 
the jitney bus operating between fixed 
terminals that was looked upon as the 
real adversary of existing rail service. 
When these operators began to cut 
so heavily into the revenues of rail- 
way companies, already depleted by 
the loss of patronage to privately 
owned automobiles, they began to 
threaten city-wide rail systems. They 
did not offer city-wide service them- 
selves and could not furnish it either 
as adequately or as cheaply if they 
had ever succeeded in forcing the rail 


systems out of the picture. Unregu- 
lated and frequently irresponsible, 
they made money just by taking the 
“cream” of the business of the most 
heavily traveled routes over short dis- 
tances for 5 cents. It was not only 
unfair but it was economically un- 
sound. They often operated only 
during rush hours, the drivers follow- 
ing other occupations during the slack 
periods. 


HE jitney menace was solved by 

regulation and _ consolidation. 
Commissions were allowed and di- 
rected by legislatures to protect exist- 
ing rail facilities and irresponsible 
and unnecessary competition. The 
result was the elimination of the sur- 
plusage, and the consolidation and co- 
ordination of that bus service for 
which a real demand existed or had 
developed. All this time the taxicab 
was the aristocrat in the transporta- 
tion field—its service was exclusive 
and expensive. There was no sub- 
stantial competition at all between it 
and the street railway. 

But the private automobile created 
an increased demand for an exclusive 
service in the transportation field. 
The traveling public was becoming 
“automobile conscious.” It was no 
longer satisfied to ride in a street car 
or in a bus. It wanted to ride in its 
own vehicle, and if that were not pos- 
sible, to ride in one it had chartered. 
This demand increasing, the margin 
separating competition between the 
taxicabs and the street railway be- 
came more and more one of pure 
economics. This margin has shrunk 
rapidly in the last few years. Now in 
our large cities it is almost non-exist- 
ent. It is frequently actually cheaper 
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How Cut-Rate Taxi Fares Compare with 
Street Railway Fares 


PoPpuLATION Cur Rate Fares Rattway Fares 
GU TAR Siw is Meccsticine 80,000 25¢ for 2-mile radius 8¢ 
14 rides $1 
Gas Te: vclicscndcieciien 329,400  25¢ first 2 miles 7¢ cash 
10¢ each additional # mile 
Worcester, Mass. ............ 197,600 25¢ and 35¢ flat rate city limits 10¢ cash 
Muskegon, Mich. ............ 46,600 25¢ and 20¢ flat rate city limits 10¢ cash 
4 rides 30¢ 
Ae 473,600  50¢ flat rate city limts 5¢ cash 
Denia FE Woo i 328,200  35¢ and 25¢ flat rate city limits by ay 
rides 
Cee GES in cccicccenne 413,700 15¢ first 4 mile, 10¢ cash 
5¢ each additional 4 mile 3 rides 25¢ 
CSI, CIE o.0.00 cccanccdes 1,010,300 5¢ straight, each 4 mile 7¢ cash 
8 rides 50¢ 
tats CNG 8. bes scsi 184,500 35¢ flat rate city limits 5¢ cash 
Providence, R. I. ............ 286,300  35¢ flat rate city limits 8¢ cash 
5 rides 35¢ 








to ride in a cab than in a street car. 
It is usually more convenient, expe- 
ditious, and comfortable. The cut- 
rate taxi has undoubtedly arrived. 


F  Sapate is a list of cut-rate fares for 
various cities taken from the 
A. E. R. A. Bulletin No. 268, a very 
interesting and well-written review 
and summary of the cut-rate taxicab 
business based on painstaking studies 
conducted in various American cities : 

A few seconds consideration of the 
respective street car and taxicab rate 
columns above will dissipate all doubt 
that there is real competition between 
the street car and taxicab in these 
cities named. The important fact to 
remember about this. is that the cab 
will carry four and sometimes more 
passengers for the same money. Five 
working men can thus ride to their 
work in a 25-cent cab for 5 cents each. 
Here is a description of conditions in 
Muskegon, Michigan, from the A. E. 


R. A. Bulletin, already mentioned: 


“The first cut-rate taxicab com- 
pany announced a unit price of 25 
cents anywhere in Muskegon, 50 cents 
to Muskegon Heights or North Mus- 
kegon, and 75 cents to Lake Michigan 
Park. The Yellow Cab Company 
was forced to meet the competition, 
coming down to 20 cents for Mus- 
kegon and cutting to the competitor’s 
scales for other points. On October 
25, 1928, the Checker Cab Company 
entered at 20 cents for Muskegon and 
5 cents lower to other points than the 
scale shown above. There is no 
charge for extra passengers. It was 
reported that workmen band together, 
call a cab and are driven to work 
for about 5 cents each. Mothers send 
children to school via cab, and one 
company was said to be using cabs 
for errand service.” 


 e- fact thus being established 
that the cut-rate taxicab is un- 
doubtedly here gives rise to the im- 
mediate question. Is it here to stay? 
This, in turn, depends as every good 
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business man knows on another ques- 
tion—does it pay? The answer to 
that is not altogether satisfactory for 
the main reason that the cut-raters 
have not been operating long enough 
to demonstrate whether they will pay 
or not. 

Certain facts have been assembled, 
however, that seem to point to the 
conclusion that while the cut-rate cab 
operators are beginning to find out to 
their sorrow that they have over- 
stepped themselves in cutting rates, 
yet considerably reduced rates will 
probably remain in effect, though not 
as low as some of the freak rates 
shown in the above table, such as the 
20-cent flat rate for Muskegon, Mich- 
igan. 

The cut-rate taxicab promotor 
seems to have appeared suddenly and 
almost simultaneously in many of our 
cities. He was not always so well in- 
formed about business management. 
He often neglected to take into ac- 
count overhead expenses, and fre- 
quently appeared to ignore deprecia- 
tion entirely. “Get the business at 
any price,” seemed to be his slogan. 

He was aided in this enterprise by 
the condition of the automobile mar- 
ket as a result of over production. 
Dealers gladly sold to him cars on 
small deposits, deferred payments to 
be made out of earnings. Now, many 
of these dealers and operators as well 
have found out to their sorrow that 
there is not enough earnings and the 
cars are already nearly consumed. 


ERE is another important factor 

in cut-rate taxicab economics. 

One of the reasons for the cut-rate 

taxicab is the inexpensiveness of mod- 
ern equipment. 


Five years ago a good standard 
taxicab sold for between three and 
four thousand dollars. Today one 
can buy a new cab painted any color 
under the sun for less than a thou- 
sand dollars. Tires also are much 
cheaper, which is quite an item in 
taxicab operation. 

But here again the cut-rate opera- 
tors have often been a penny wise and 
a pound foolish. To save one or two 
hundred dollars they have often 
bought light-weight sedans and 
coaches instead of standard taxicab 
equipment. Such equipment is being 
used in Cincinnati, Louisville, Provi- 
dence, and Rochester. It wears out 
in a short time under the savage wear 
and tear of 24-hour taxicab opera- 
tion. Many of the operators have 
failed because of this very fact. The 
supply of new enthusiasts ready to 
step in and take their place and do the 
same thing seems to be inexhaustible. 
But there is a limit to wholesale rate 
cutting based on nothing more than 
enthusiasm. Presently we shall come 
to it. Sooner or later new capital 
will not be forthcoming for these en- 
terprises unless based on sound eco- 
nomics. Thus in Cincinnati and Day- 
ton, Ohio, cut-rate companies operat- 
ing on 25-cent flat rates have either 
gone out of business or boosted their 
operations to more reasonable rates. 
Experience of these and other taxi- 
cab companies would indicate that in 
the end a 25-cent or even a 35-cent 
flat rate with a city-wide limit in a 
large city will be found to be unsound 
and unremunerative. 


Nn the other hand, operation in 
Louisville, Kentucky, seems to 
point to the conclusion that the cut- 
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rate cab is here to stay. There the 
principal taxicab operator forced into 
the cut-rate business by independent 
competitors claims that he is now 
making more money at 25 cents for 
the first two trip miles and 10 cents 
for each additional # of a mile than 
he did under his old and higher rate. 
His business seems to be expanding ; 
he is putting more cabs on the streets 
every so often, and his rate does not 
seem to be so unreasonable. Here 
seems to be an instance of sane rate 
cutting on a profitable basis. Here 
the cut-rate cab is likely to thrive. 

But whether cut-rate taxicab opera- 
tors are committing financial suicide 
or not, is not such a pressing phase 
of the problem from the viewpoint of 
public interest as their immediate ef- 
fect upon the regularly scheduled 
transportation facilities. There is no 
doubt about the fact that real and sub- 
stantial competition between the cut- 
rate taxi and the street railway exists. 
When day laborers can ride from 
their homes to their ditches in a pleas- 
ant party of four by taxicab for 5 
cents each; when children can be sent 
from the door of their homes to the 
door of their schools, avoiding for 
them the dangers of crossing the 
streets ; when housewives can even af- 
ford to call up a taxicab driver to get 
the day’s groceries and go shopping 
for them, what chance has the street 
car company operating in this same 
city at a fare of 10 cents per passen- 
ger? 


e 


HE fact that the regular agencies, 
such as the street railway and 
bus, are today dependent almost en- 
tirely on necessity riders, makes it 
obvious that when the taxicab can 
take away from it enough necessity 
riders, these agencies are apt to sink. 
“What of it,” the hasty layman is 
apt to say, “if taxicabs can make 
money by carrying people for 5 cents 
and the street car company can’t make 
money by carrying them for 10 cents, 
then more power to the taxicabs; the 
survival of the fittest.” 

The best answer to this argument 
is the description of what would hap- 
pen if all the burden of transporta- 
tion service would be thrown on the 
shoulders of the taxicab drivers, 
which would be the case if the regu- 
lated agencies were eliminated. 

In the first place, there would be a 
sharp change in the load factor of the 
taxicab operators. They would have 
to handle the large peak demand now 
borne by the street cars and this drop 
in the load factor would be reflected 
in reduced earnings. Since taxi rates 
are not regulated, we would find these 
operators charging what they pleased 
to suit the time of the day. Without 
the competition of the street cars 
they could charge exactly what they 
pleased, and get it. The city-wide 
flat rate would soon give way to a 
mileage charge to take care of subur- 
banites who always ride the street 
cars at present. The taxicabs would 
have the monopolies then. 


Where has the short-haul and pleasure transportation of 


the street railway companies gone? 


has gone to the taxicabs. 


A large part of it 
And now the taxicab 


is beginning to affect the peak business of the railways. 
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Ftc this comes the problem of 
traffic congestion. The present 
street car passenger occupies, accord- 
ing to an estimate in 1927, 4.2 square 
feet of highway. A motor vehicle 
passenger occupies 18.4 square feet. 
The street car averages 16 passengers 
per load. The automobile 1.8 passen- 
gers per load. 

Take the city of Cincinnati, Ohio, 
just for a typical example, where the 
traffic is about the average of a large 
American city. Street cars in that 
city carried 136,571,238 people in 
. 1927. Now if you have a fondness 
for figures multiply that number by 
the square feet per passenger for the 
street car and automobile respectively. 
In 1927, the street car passengers 
used up more than three and one-half 
billion square feet of Cincinnati’s 
streets during the period of their 
trips. Now if the entire business 
were transacted by taxicabs these 
same people would require more than 
twenty-five billion square feet. This 
will give some idea of the congestion 
that would occur about 8:30 each 
morning with 80 per cent of the taxi- 
cabs bound for destinations, all with- 
in a mile of each other. 

This is true not only of Cincinnati 
but any other normal American city. 
One city values its downtown street 
space at $10,000 per square foot. 
Street parking would be out of the 
question. In other words the very 
thought of taxicabs, handling alone 
and unaided, the entire transportation 
business of any of our large cities is 
almost impossible. 

Since, then, the taxicab is unable 
to take care of mass transportation 
alone, it is in the interest of the pub- 
lic to shield those agencies which are 


taking care of this transportation 
from unwise competition that can only 
have the effect of weakening the posi- 
tion of these regular agencies. Pro- 
tection of the street cars and busses 
in this respect practically amounts to 
protection of the people from the 
chaos described. 


UST at present there is no rate regu- 
lation of taxicabs except in Penn- 
sylvania. There is regulation of 
licensing in a few other jurisdictions 
which can and has been made to serve 
the purpose of keeping out cut-rate 
taxicab operators. But a law giving 
the Commission or any other regula- 
tory body power to adjust the rates 
of these carriers from time to time 
on a sound economic basis is nowhere 
to be found except in the Keystone 
state where such regulation has prov- 
en beneficial to all concerned. Rhode 
Island has recently placed cabs under 
Commission regulation. 

‘Attempted regulation of taxicabs 
has been set-back in a number of ju- 
risdictions because of the lack of ade- 
quate laws delegating sufficient pow- 
ers to the regulatory bodies. Very 
recently the supreme court of New 
York refused an injunction to the 
New York State Railways to prevent 
cut raters from operating in Roches- 
ter which has a law forbidding the 
carriage of passengers for hire with- 
in the city for less than 15 cents per 
passenger without the procurement 
of a certificate of convenience and ne- 
cessity. It had been the contention 
of the street railway company that 
since it was possible for four persons 
to ride in a taxicab for 35 cents that 
the rate per passenger would thus be 
less than 15 cents and, therefore, such 
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Why the Taxicab Should Be Regulated— 
and Why It Is Not 


66 ae the taxicab is unable to take care of mass 

transportation alone, it is in the interest of the 
public to shield those agencies which are taking care 
of this transportation from unwise competition that 
can only have the effect of weakening the position of 
these regular agencies. Just at present there 
is no rate regulation of taxicabs except in Pennsyl- 
vania. Attempted regulation of taxicabs has 
been set back in a number of jurisdictions because of 
the lack of adequate laws delegating sufficient powers 
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to the regulatory bodies.” 





operators were violating the law, since 
they did not have certificates. The 
court held to the contrary that the 
charge was 35 cents for one passen- 
ger, and that giving to the latter the 
privilege of inviting three friends to 
ride with him without further charge 
did not constitute a contravention of 
the law in question. 


i Springfield, Massachusetts, on 
the other hand, we have a good 
example of shrewd regulation for all 
common carriers. To date it appears 
that the Transportation Board of that 
city has successfully kept the cut-rate 
taxicabs out of the field. The Board 
has taken the position that to issue 
licenses for such operations would be 
to jeopardize existing transportation 
facilities consisting of street cars and 
motor busses. Here is an instance 
where, although the Board does not 
have the jurisdiction to regulate taxi 
rates from time to time, it achieves a 
result somewhat approaching rate 
regulation by refusing to issue li- 
censes to taxi operators proposing to 


operate at what the Board considers 
less than a safe and sane fare. 

The reason why taxicabs have not 
heretofore been regulated so as to 
eliminate competition between them 
and the regular transit agencies is 
simply because, until very recently, 
there never was any competition be- 
tween the two. But now it is differ- 
ent, and we need different laws. 


HE taxicab has entered the field 
of mass transportation just as the 
jitney did ten years ago, menacing the 
security of the existing agencies just 
as the jitneys did ten years ago. The 
logical step would be to try regulation 
which has proven so effective in solv- 
ing the problem of the jitney bus. 
The Commissions are charged with 
the duties of keeping the cost of trans- 
portation service to the public down 
to a minimum. Now it appears that 
they can no longer fully discharge 
this duty unless they are given power 
to keep taxicab fares high enough to 
prevent them from ruining the street 
car and bus business. 
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There is no legal restriction on the 
right of states to pass these regulatory 
laws. The taxicab is unquestionably 
a public utility subject to regulation 
both as to rates and service, just as 
any other public utility. There re- 
mains but for the states to exercise 
its police powers in this respect as did 
the state of Pennsylvania and pass 
such laws. 

Indeed such regulations ought to 
be beneficial to the legitimate taxi 
operators themselves. There is no 
doubt a real public demand for char- 
tered cab service apart from regular 
transit service. But this demand 
should be met at a rate that will not 
impair the regular service. Far- 
sighted taxicab men would ultimately 
welcome regulation putting their busi- 
ness on a sound basis and protecting 
them in turn from irresponsible com- 
petition of enthusiasts with more capi- 
tal than business experience who 
might last just long enough to ruin 
the game for everybody in it. 


be public also should be brought 
to a thorough realization of the 
problem by appropriate publicity 
measures. Once the average man un- 
derstands clearly that it is to his in- 
terest to have the cabs regulated ; once 
he is informed as to just what he 
would have to suffer if the cut-rate 
taxicab policy is carried to its logical 
conclusion, he too would staunchly 


support safe and sane regulation. 

For a summary of this problem of 
the cut-rate taxicab one could do no 
better than to observe the conclusions 
made by the A. E. R. A. Bulletin 
previously mentioned. They are as 
follows: 


“(a) Cut-rate taxis to date have 
not proved to be the bonanza they 
were expected to be by their sponsors. 


“(b) There is more than a strong 
suspicion that the present epidemic of 
cut-rate taxicab operations is due to 
a large extent to the overproduction 
of automobiles and the attendant 
anxiety of automobile manufacturers 
and dealers to get rid of surplus 
stock, consequently offering cars at 
lower. prices and under more attrac- 
tive financing conditions than ever 


before. 


“(c) Cut-rate taxis to date have 
for the most part overstepped them- 
selves in rate cutting. 


“(d) Cut-rate taxis have taken 
traffic from street railways but not to 
the extent that it was first thought 
they might. 


“(e) Cut-rate taxi operations can 
and have been curtailed by legislation 
and public regulation. 


“(f) Cheaper taxicab rates than 
formerly, brought about by cut-rate 
competition, will probably remain. 


“(g) Taxicab operations should be 
given more consideration as potential 
competitors of street railways and 
motor busses than was formerly the 
case.” ; 





The Power of Public Opinion—on the Railroads 


N the coming issue of this magazine—out June 12th— 

the eminent economist RocGeR W. Basson will point out 

the growing importance of the public relations activities 

of the public service corporations, in the third of a series 
of articles on this timely topic. 
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Apportionment of Boulder Dam Power 


N economic problem usually takes 
the form of an algebraic equation. 
In algebra we see both sides of the 
equation. But in economics it is usual 
to look at one side and neglect the other. 

To change the figure. When we gaze 
at an iceberg all we observe is that por- 
tion of its mass which is above the sur- 
face of the sea. But there is plenty of 
ice beneath the surface. That is what 
is not seen. In economics also we look 
only at what appears on the surface. 

The St. Louis Post-Dispatch, for ex- 
ample, insists that Secretary Wilbur is 
violating the Boulder Dam Act in as- 
signing any power to private utilities. 
Let us disregard the legal question of 
interpretation of the law, and consider 
the question of the justice of the ap- 
portionment as if the law did not ex- 
ist. In other words, if the law does 
prohibit the apportionment to private 
utilities, is it a just law? 

The idea that municipal utilities 
should get all of the power is based on 
the failure to see both sides of the eco- 
nomic equation. It is assumed that the 
use of power by municipalities is for a 
public purpose, and that its use by pri- 
vate utilities is for a private purpose. 
This is because the critics look only at 
the distribution of the power and not 
at the users. 

The use of power distributed by a 
private utility is as much a public use 
as is the use by municipalities. The 
people who consume the power are the 
people for whom it is developed in 


either case. The customers of a pri- 
vate utility—the users of the power— 
are as much a part of the public as the 
customers of a municipal utility. They 
live, vote, and pay taxes. If you de- 
prive the company which serves them 
of the power developed at public ex- 
pense, what you are really doing is to 
deprive the people whom the companies 
serve of the use of that power. 

Let us say that the group the munici- 
palities serve numbers 500,000 custom- 
ers and the group the private company 
serves numbers £00,000. Probably the 
portion served by the private company 
would be greater than that, but let us 
be conservative. 

Suppose government power could be 
distributed to both groups. Is there 
any reason why the 500,000 citizens 
served by the municipal utilities should 
be favored at the expense of the 500,000 
served by the private utility? 

Who pays for the development of the 
power anyway? Is it not as much a 
burden on the one group of citizens as 
the other? 

Is there any ethical reason why this 
water should be gathered up and turned 
over to one group of users—the so- 
called plain people—while an equal or 
larger group of prospective users—also 
the plain people—are told, “This is not 
for you?” 





665 








The Problem of the 


Small Consumer 


A Plea for Better Forms of Rates 


T= gas industry today is faced with a critical problem that in- 
volves both its public relations and its rate policies. With the 
declining use of the service by small domestic consumers, should it 
chance public disapproval by scientific revisions that would place serv- 
ice costs where they belong? Or should it wink at such discrimination 
and let the big industrial consumers carry more than their share of 
the burden for the sake of peace and quiet? This article tells us why 
the author believes the gas men ought to face the issue squarely and 
fight for scientific rate-revisions that will promote the stability of 
the industry. 


By HOWARD H. AGEE 



























HAT about the small con- 
sumer of gas and electricity? 
He is increasing in number, 


but his use of the commodities shows 
a tendency to decrease, due to changes 
in social trends and economic condi- 
tions, with no reduction in the fixed 
costs involved. Proper forms of 
rates, providing for the collection of 
the costs of providing him with serv- 
ice are essential to the establishment 
of rate schedules that will promote 
the greater use in the domestic and 
industrial fields of both gas and elec- 
tricity. How can these rate schedules 
be equitably readjusted without dis- 
rupting public relations and with full 
justice to all classes of consumers? 
Experience has not only proved the 
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desirability from all standpoints of 
such readjustment, but clearly indi- 
cates that it can be accomplished. 


Sipps fixing of rates to be charged 
the small consumer presents a 
problem to the gas or electric utility 
which deserves the most careful study 
by the executives of the utility: and 
the regulatory body authorized by law 
to approve, reject, or modify the rates 
to be charged for these essential serv- 
ices to the public. 

It is well settled that the return 
earned by a utility should be drawn 
from all customers, both large and 
small, and the contributions made by 
the various classes of consumers 
should result in benefit to all classes 
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as a whole. The amount to be con- 
tributed by consumers in each class 
with varying characteristics in their 
use of the service should be deter- 
mined after an analysis has been made 
of the cost of serving them and the 
economic conditions governing their 
use of the service. 

Now, well-designed rates, which 
are made for the future, cannot be 
based on cost analyses alone because 
cost analyses simply reflect past per- 
formance. The economic factors as 
well as the determination of costs of 
supplying the service should be taken 
into account and the proper relation- 
ship between costs and rates for serv- 
ice worked out based on past experi- 
ence and studies of future trends and 
developments. No fixed rules can be 
made as to the exact proportion of the 
return on fair value the individual 
customer or class of customers should 


pay. 


Cee rate schedules to meet 
the needs of the many different 
kinds of patrons are essential to the 
development of the business of the 
electric and gas utilities. Numerous 
regulatory commissions have recog- 
nized the difference in cost of serv- 
ing various classes of customers and 
the economic factors involved. They 
have approved of such schedules. Of 
course, misleading comparisons have 
been made by some persons who at- 
tempt to prove that one class is being 
overcharged to the benefit of another. 
But they ignore fundamental facts 
concerning the cost of serving cus- 
tomers with widely varying charac- 
teristics and neglect the necessity of 
meeting legitimate competition. They 
refuse to recognize that large con- 


sumers who pay operating costs and a 
part of fixed costs cut down the fixed 
costs to be paid by the other con- 
sumers. 

A utility should have the right not 
only to earn a reasonable return, but 
also to put into effect properly de- 
signed forms of rates which will hon- 
estly divide the costs of serving the 
public and at the same time put it in 
a position to be of more service to 
the public by providing rates which 
will induce greater use of service by 
all classes of customers. Rate mak- 
ing is a function of management and 
the development of the business de- 
pends on the policies adopted in offer- 
ing rates which will stimulate greater 
use at a marginal profit after pay- 
ment by customers of their demand 
and customer costs. 

It follows as surely as the night 
follows the day that proper forms of 
rates for service to customers will re- 
sult in the pultimate benefit to them- 
selves by enabling them to make 
greater economic use of the service 
provided. The prosperity of a pub- 
lic utility depends on the use which 
is made of its service. 


} hg making must keep pace with 
changing social and economic 
conditions. While the full rate of re- 
turn may in some situations be earned 
by rates which are now in effect, yet 
certain classes of customers may be 
restricted in their use owing to the 
form of rate made available to them. 
I believe that it is a duty of a utility 
not only to serve the public, but also 
to meet its constantly changing re- 
quirements for various kinds of serv- 
ice by providing the lowest rates com- 
patible with good service. It is up to 
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Here Are Four Reasons Why Domestic Gas Rates Should 
Be Placed on a Scientific Promotional Basis: 


1. The marked trend toward the use of apartment houses 
where water ts heated by a common landlord: 


2. The increased use of canned and other pre-cooked foods 
as well as the prosperity of the neighborhood bakery 


and delicatessen store: 





3. The habit of eating in restaurants and the tendency of 
women to spend less time in the home: 


4. The rise of the central laundry. 





the utility through proper rate facili- 
ties to improve living conditions and 
stimulate commercial and industrial 
development for the benefit of the 
community as a whole. 


a oe important consideration is 
the once-in-a-while customer. 
Patrons making infrequent or casual 
use of service should pay their pro- 
portionate share in order that the 
utility will not be forced to jeopardize 
its opportunities of obtaining and 
holding larger volume sales. Larger 
customers should not have the bur- 
den of carrying the unprofitable con- 
sumers. Large volume business is 
an important factor because if a 
utility cannot increase or even re- 
tain its present large volume busi- 
ness, rate reductions cannot be 
made to smaller consumers. 

The majority of the smaller con- 
sumers are usually in the domestic 
class, and consideration of domestic 
rates for service involves further 
questions of policy or expediency as 
well as a carefully worked out analy- 
sis of the cost of serving them. 

Now, the provision of a proper rate 
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to the domestic consumer constitutes 
a real economic problem. The value 
of the service to the consumer and the 
way he benefits from it, as well as 
the cost of rendering the service, must 
be taken into account. Every con- 
sumer should receive full value for 
what he pays. Maximum revenue 
per customer is obtained through a 
rate which provides an economic bal- 
ance between a charge so high that 
it would restrict the use of service, 
and a charge so low as to be non-com- 
pensatory. The most satisfactory 
rate provides for maximum use by 
the customer at a profit to the utility. 


ae made by engineers, ac- 
countants, or economic experts, 
differ in theory regarding the proper 
apportionment of costs, yet the net 
result of these analyses admit the 
fact that there is a cost to the utility 
of serving customers as customers 
whether little or no use is made of 
the service provided, and that full use 
of facilities provided results in lower 
average cost for the service. The 
average rate to be charged the con- 
sumer with a small consumption, 
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therefore, must necessarily be higher 
until he pays his customer costs which 
do not vary with amount of gas or 
electricity used. Various forms of 
rates provide for the collection of 
these costs. The service charge is not 
popular because it is for the most part 
misunderstood and the customer feels 
he is paying for something he has not 
used. 

The customer misunderstands the 
service charge because he measures 
service by the quantity of the com- 
modity he uses, neglecting to consider 
the fact that the company has fixed 
charges on investment made to serve 
him and that expenses are incurred 
in reading his meter, preparing and 
collecting bills, and that there are 
other expenses which do not vary 
with the amount of the commodity 
which he uses. 

The most commonly used forms of 
rates provide for a service charge or 
a higher rate for the initial or pri- 
mary block or blocks used, graduated 
in some cases on a room or area basis, 
thereby providing that the small con- 
sumer pay at least some portion of 
his customer cost as well as the cost 
of producing and distributing the gas 
or electricity used. The graduated 
service charge or demand form of 
rate is designed to benefit the smaller 
consumer by offering him a lower 
rate proportionate to his requirements 
for service. He is thereby encour- 
aged to increase his use without re- 
quiring that additional investment be 
made to serve him. 


NY revisions of rates which re- 
duce the top rate or charge for 
initial blocks are contrary to the best 
interests of the utility and the con- 


sumers. The utility will be forced to 
serve at a ridiculously small return, 
or even at a loss, customers whose use 
of the service is so small that they 
contribute little, if any, to fixed 
charges. Revisions which make re- 
ductions in top rates to small con- 
sumers approximate in principle the 
flat rate basis of charge for service 
which the gas companies have found 
to be economically unsound. Recent 
Commission decisions sustain the 
equity of a form of rate which in- 
cludes a customer charge. 

The question of policy or expedi- 
ency is usually raised only when the 
small consumer is asked to more near- 
ly pay his just proportion of the cost 
to the utility of serving him. He has 
had the benefit of having had a pro- 
portion of his costs paid by the larger 
consumers whete a flat rate has been 
in effect and the importance of the 
question usually arises from the fact 
that a larger number of consumers 
may be affected. 


HE fact that these small con- 

sumers are carried at a loss 
where no minimum charge is made 
makes it all the more important 
that the equity of the situation be 
given consideration. Modifications 
in existing rates which correct dis- 
criminatory conditions may even 
provide for increases to the small con- 
sumers and their protests over the in- 
significant increases in their monthly 
bills bring up questions of specu- 
lative features of cost allocations, 
ability to pay, and public relations. 
But this should not prevent the utility 
from offering a form of rate which 
is for the best interest of the public 
as well as the utility, or from making 
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available a more liberal use of gas or 
electricity at lower average rates. 
The attitude adopted by regulatory 
bodies regarding the rate policy to be 
followed by utilities is of the utmost 
importance. 


HE savings made in operation by 

modern utilities are being shared 
with the public by rate reductions. 
Increased use of service is an im- 
portant factor in securing these sav- 
ings. The public hears and reads 
of mergers, consolidations, and inter- 
connections between companies and 
these factors combined with agitation 
by politicians and axe-grinders selfish 
for more regulation of utilities and 
reductions in rates make the prob- 
lem of rate revision a burning ques- 
tion. 

I do not think that matters of ex- 
pediency should govern reductions to 
be made in rates where good practice 
would dictate that certain customers 
should not share in these reductions 
if proper consideration is given to the 
cost of serving them. Furthermore, 
expediency is not a justification for 
establishing rate schedules which give 
an unfair advantage to one class of 
customers at the expense of another 
by an improper division of the serv- 
ice cost. 

Comparisons of rates are mislead- 
ing unless all factors and differences 
in conditions are given full consid- 
eration. These factors cannot be 
more than approximated even after a 
detailed analysis. Alleged “rate stud- 
ies” based on comparisons and made 
by agitators are worthless in so far 
as the real facts are concerned, since 
comparisons of average rates do not 
measure the ability of a utility to ren- 
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der service nor can they be used as a 
basis for comparing relative efficiency 
of management or operation. 


| greeny public relations are impor- 
tant to the success of a utility. A 
policy of frank dealing with the pub- 
lic combined with the rendering of 
efficient service is essential. The rate 
policy should be to offer maximum 
service at a price which will encour- 
age rather than restrict use. The de- 
velopment of residential business is 
vital to the industry and the small 
consumer should be encouraged by a 
proper form of rate to use more 
service. A reduction in the follow-on 
rate inducing increased use by the 
consumer of the service has been 
found to be more effective than any 
arbitrary cut in the top rate or charge 
for the initial blocks. 

The nature of the load upon the 
company is largely determined by the 
characteristics of the class of custom- 
ers served. In fact, different social 
and economic conditions always gov- 
ern the use of the service supplied. 
It is, therefore, evident that new so- 
cial and economic trends and chang- 
ing habits of the people, should be 
given careful consideration in decid- 
ing what forms of rates should be 
employed to develop the business of 
the utilities with resulting benefit to 
both the public and the utilities. 


HE gas companies are facing a 

problem today which has been 
forcing many of them to ask for a 
revision of block rates, which have 
been in effect for many years. After 
the loss of the lighting load, they built 
up a domestic cooking load which 
constitutes the greater part of their 
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Small Consumers Should Be Educated—Not Placated 


“ po NoT think that matters of expediency should gov- 

ern reductions to be made in rates where good prac- 
tice would dictate that certain customers should not share 
in these reductions if proper consideration is given to the 
cost of serving them. Furthermore, expediency is not a 
justification for establishing rate schedules which give an 
unfair advantage to one class of customers at the expense 
of another by an improper division of the service cost.” 





business notwithstanding the many in- 
dustrial applications of gas which 
have been developed within the past 
few years. Now, due to changing 
social and economic conditions, the 
domestic consumption per meter has 
been decreasing and the number of 
small and unprofitable consumers in- 
creasing. 

There is a marked trend towards 
living accommodations of smaller 
dimensions and a large increase in the 
number of people who live in apart- 
ments with a smaller number of 
rooms where hot water is supplied by 
the landlord. 

The amount of cooking being done 
in the home is being reduced as 
the bakery is doing much of the 
work formerly done in the family 
kitchen. There is an increasing con- 
sumption of canned and pre-cooked 
foods wihch can be purchased in 
the steadily growing number of 
delicatessen and neighborhood stores. 

The habit of eating in restaurants 
and clubs is steadily increasing. The 
scarcity of, and high wages demanded 
by, competent servants, the tendency 
of women to spend less time in the 
home due in part to the large num- 
ber of married women now being em- 
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ployed in business and industrial con- 
cerns, and the growing use of the au- 
tomobile taking people away from 
home, have also had their effect in de- 
creasing domestic gas consumption. 
The large increase in amount of work 
done by central laundries is further 
reason for a decrease in the use of 
domestic gas. 


N the other hand, new uses for 

gas are being developed. Pres- 
ent-day requirements of the public 
include refrigeration, water heating, 
house and space heating, incineration 
and clothes drying, and many other 
commercial and industrial uses. The 
extent to which gas will be used to 
meet these additional requirements 
depends on the price at which gas can 
be supplied, especially for water heat- 
ing, house heating, and industrial uses 
where competition with other fuels is 
is keen. 


A of these contributing factors 
make it necessary for the gas 
companies to meet changing condi- 
tions by asking that small consumers 
pay the cost of serving them and that 
they be permitted to put into effect 
rates which will not only correct 



























































discriminatory conditions, but which 
will also provide inducement to con- 
sumers to make more use of the serv- 
ice. 

The regulatory Commissions in 
several states have rendered decisions 
permitting companies to revise their 
gas rates and thereby place them- 
selves in a position to meet changing 
conditions to the ultimate benefit of 
both the public and themselves. 

In the decision Re Muscle Shoals 
Gas Company, permitting a charge of 
$2 for the first 500 cubic feet (or 

less) of gas per month, the Alabama 
' Public Service Commission stated : 


“Before setting out the rates herein ap- 
proved the Commission deems it good pub- 
lic policy to give its reasons for applying 
principles of rate construction which are 
comparatively new in gas utility regula- 
tion in this state. Many of the gas rates 
now in effect in Alabama were voluntarily 
established by utilities or fixed by munic- 
ipal authorities prior to state regulation. 

“Due to antiquated methods of rate con- 
struction these schedules often force the 
utility to render unprofitable service to its 
minimum or convenience users and place 
an undue burden on the average as well as 
large user class. 

“In this proceeding, as is so often the 
case in investigations by the Commission, 
the question is not so much one of an in- 
crease or decrease in the company’s reve- 
nues, but it is the Commission’s responsi- 
bility to construct a rate which will equita- 
bly distribute among all classes of con- 
sumers the cost of service and, in revising 
the antiquated rate now in effect in Flor- 
ence, it becomes necessary for the Com- 
mission to shift a part of the burden now 
being carried by the consumers who use 
more than 1,785 cubic feet of gas per 
month and are paying the exorbitant rate 
of $2.20 per thousand cubic feet to the 
minimum and convenience users who use 
less than this amount.” 


HE Georgia Public Service Com- 

mission made similar statements 

in connection with its decision allow- 

ing $1 customer charge for gas in 
Atlanta. 

The Board of Public Utility Com- 


PUBLIC UTILITIES FORTNIGHTLY 


672 





missioners of the state of New Jer- 
sey, in a recent decision, permitted 
the Public Service Electric & Gas 
Company to change from a block rate 
providing for the first 20,000 cubic 
feet at $1.20 per thousand to a rate 
making a charge of $1 for the first 
400 cubic feet, 11 cents per hundred 
cubic feet for the next 1,000 cubic 
feet, and 9.5 cents per hundred cubic 
feet for the next 48,600 cubic feet 
with reductions in the steps to 6 cents 
per hundred cubic feet for all gas over 
4,000,000 cubic feet. The Board 
stated : 


“In the early ha of both gas and elec- 
tricity, a flat charge was used, based on 
the number of lights installed by the cus- 
tomer. Nearly every customer belonged 
to the same general class and this form 
of charge served as a useful makeshift in 
the absence of meters; but because it made 
no difference in the bill, customers became 
wasteful and meters were developed and 
the straight line meter rate of one block 
was put into effect. 

“As business grew there developed a 
difference in the character of use by dif- 
ferent classes of customers. The neces- 
sity of a more accurate measure of the 
cost of service became imperative with the 
electric utilities because they could not 
commercially store electricity, but must at 
all times be ready to meet the demands of 
the customers, especially those using elec- 
tricity for power. This condition of af- 
fairs led to a change in methods, separat- 
ing electric costs into three general classes. 
(See the Board’s Memorandum on the 
Minimum Charge for Electric Light and 
for Electric Power Service, 1 i PU 
C. R. 235 and 254.) 

“These p von: of costs were in brief as 
follows: 

“1. The customer costs or costs varying 
directly with the number of customers. 
The total monthly customer costs divided 
by the number of customers gives the in- 
dividual customer cost. 

“2. The demand costs, varying with the 
units of horse power or kilowatts which 
the customer may demand from the com- 
pany. These costs have been frequently 
defined as the cost of a plant and system 
ready to give service but giving none. The 
totals of such monthly costs divided by the 
number of demand units (in horse power 
or in kilowatts) gives the monthly demand 
charge or rate per unit. 
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“3. The remaining costs, varying with 
the units of energy used by the customer 
as measured by his meter. The total for 
a month of such costs divided by the cor- 
responding units of consumption give the 
cost per unit. . . . 

“The gas industry can store its com- 
modity and the demand of the customer 
can be largely met from stored gas, thus 
reducing the peak demand on plant ca- 
pacity and in a measure the necessity for 
such a close analysis of costs as was forced 
on the electric industry. But the World 
War involved the industry in a maelstrom 
of quickly rising prices and the companies 
sought relief through horizontal increases 
in rates; but this not meeting the cost of 
serving the small consumers, the ‘service 
charge’ was developed. This as generally 
understood, included those costs entailed 
upon the company after the gas left the 
street mains, plus the carrying cost of the 
customer’s service pipe and meter which 
would be used by the individual customer 
only and not by others in the system. Some 
Commissions meng ‘service charges’ 
covering all of these costs, others a por- 
tion only of this cost. Only with the small 
bills is the service charge or customer cost 
an important element. 

: * * + * . * 


“Not only are the present rates discrim- 
inatory as between different classes of cus- 
tomers, but they have serious consequences 
for the company. Under modern social 
and industrial conditions, the gas industry 
has practically lost its lighting business and 
is dependent principally upon the use of 
gas as fuel. Here it is in competition with 
other fuels such as oil and coal. And so 
the cost of gas must be placed more nearly 
on a competitive basis in order to prevent 
loss of business and to create an additional 
demand for gas for cooking, water heat- 
ing, house heating, and industrial purposes 
so that the future stability of the industry 
may be assured. One-family residences are 
giving way to multi-family dwellings. 

* + a ” + * * 

“It should be emphasized that the charge 
of $1 for the first 400 cubic feet is im- 
posed on each and every customer, large 
or small, and that each customer must pay 
the identical rate for all gas consumed by 
him at the various block rates. Contrary 
to the opinion expressed by some parties 
at the hearing, the record does not show 
that the very small consumers are neces- 
sarily poor pms ony on the other hand the 
evidence indicates that frequently well-to- 
do residents in apartment houses use very 
little gas.” 


. I ‘HE Department of Public Utili- 
ties of the commonwealth of 


Massachusetts recently permitted the 
Boston Consolidated Gas Company to 
change from a flat rate to a service 
charge form of rate. 

Likewise, the Public Service Com- 
mission of the state of New York 
has recently approved the Brooklyn 
Borough Gas Company’s present rate 
of $1 for the first 200 cubic feet (or 
less) of gas, and at the same time 
reduced from 103 to 10 cents per hun- 
dred cubic feet the general retail and 
prepayment rate for gas in excess of | 
the first 200 cubic feet per meter per 
month. 

These recent decisions disclose the 
fact that regulatory bodies are giving 
careful consideration to the form of 
rate to be charged by the gas utilities. 
Rates have been approved which will 
aid these utilities in developing their 
business and at the same time correct 
discriminatory conditions which have 
existed. 

The principles involved in making 
rates to small consumers are equally 
true for electric as well as for gas 
service, but there have been relatively 
few increases made to small consum- 
ers for electric service owing to the 
better forms of rates which have been 
in effect. No revisions should be 
made in electric rates to small con- 
sumers which do not provide that they 
pay their proper proportion of fixed 
customer and demand costs. The 
form of rate, however, should provide 
that the smaller consumer be given an 
inducement to increase his use of the 
service. This can be done by offering 
him a lower follow-on rate that en- 
ables him to benefit through the in- 
creased use of the service that is made 
available to him at a lower average 
rate. 
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Remarkable Remarks 





Bernarp J. MULLANEY 
President, American Gas 
Association. 






Hivarre BEtLoc 
English essayist. 






From the “San Francisco 
Chronicle.” 


Item in a lawyer's bill, as ren- 
dered to Jack DoNAHUE. 


Fioyp W. Parsons 
Economist and editor. 


B. C. Forses 
Economist. 


Mitton R. STaBL 
Chairman of the Missouri Public 
Service Commission. 


Louis GOLDBERG 
Commissioner, Department of 
Public Utilities of Massachusetts. 


From a bulletin of the Chamber 


of Commerce, Cedar Rapids, Ia. 


Key Pitrman 
U. S. Senator from Nevada. 


Harper Leecu 
Economist and editor. 


“The gas business is anything but a monopoly.” 


> 


“If men could not be bought, rapidly made fortunes 
would lose three-quarters of their power.” 


> 


“Propaganda: The other side presented so convincing- 
ly it makes you mad.” 


* 


“For crossing the street to talk to you and discover- 
ing it wasn’t you—$12.” 

























w 
“The heat and power utilities are at the edge of a 
great revolution.” 
. 


“The politicians persistently do their worst to con- 
vince the public that all utility men wear horns.” 


* 


“If the street railways should stop operation, busi- 
ness and organized urban life would almost stop.” 


* 


“A threatened breakdown of effective regulation 
would never be tolerated by the people of Massachu- 
setts.” 


* 


“Every time a motorist picks up a potential, street 
car customer he is robbing the till of this important 
industry of which we are justly proud.” 


* 


“Nowadays it is popular and profitable for great con- 
cerns to buy up publishing companies for propaganda 
purposes.” 


” 


“I imagine that the great majority of men in the elec- 
tric light and power business to-day think of themselves 
as members of Big Business.” 
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Miro R. Matrsre 
Chairman, New York Public 


Service Commission. 


Cor. Witt1am J. Donovan 
New York attorney. 


H. I. Prurs 
Newspaper columnist. 


Puitie H. Gapsen 
Vice President, United Gas 
Improvement Co. 


Louis GOLDBERG 
Commissioner, Department of 
Public Utilities of Massachusetts. 


SAMUEL INSULL 
President, Commonwealth Edison 
Company of Chicago. 


T. J. Meap 
Public ownership advocate, 


Marguarp H. Lunp 
U. S. Commercial Attaché. 
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“Competition is a great incentive, and one that has 
never been entirely replaced by any form of regulation 
and control.” 

* 


“The true philosophy of regulation lies in an appro- 
priate, harmonious relationship between the utilities and 
the state.” 

a 


“Can you imagine the reaction of a television sub- 
scriber who asks central for a connection and gets the 
reply in an unpleasant soprano. The face you asked for 
has been discontinued !” 


* 


“Practically every problem of public relations can be 
traced, in the last analysis, to the inability to agree upon 
some sound, economic and acceptable basis for rate mak- 
ing.” 

* 

“A serious attempt on the part of the electrical utili- 
ties to extort unreasonable rates based on fanciful or 
fictitious valuations would drive us to public owner- 
ship.” 

* 


“The thing that has really most affected us (the utili- 
ties) has been the occasional off-hand and the occasional 
damn fool remarks by some publicity agent or some 
corporation official who is more fond of seeing his 
thoughts on paper than he is of considering what will 
be the effect of what he has written down.” 


* 


“The ‘preferred stockholder’ is about as far from 
being actually ‘preferred’ as any lamb known to the in- 
vestment business. He has paid his savings directly to 
the power trust for the privilege of being its unpaid 
propagandist—and his success as a propagandist against 
stich unfriendly proposition as reduced rates and mu- 
nicipal ownership is the determining factor as to 
whether he will ever again see either principal or in- 
terest on his ‘investment.’ ” 


* 


“Some of the (government-owned) electric power 
plants in Norway are not self-supporting from an eco- 
nomic point of view, having been built during a period 
of prosperity at peak prices so that income based on 
present rates does not cover operating expenses and 
carrying charges. Consequently, the communes owning 
such plants are obliged to meet deficits through special 
appropriations, which in some instances are higher than 
the entire gross revenue.” 
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Why a “People’s Counsel?” 


HERE is much agitation throughout the country for the establish- 


ment of a new office in state utility regulatory organizations—a 
People’s Counsel. The author of this article is opposed to such a step. 


As a practicing attorney in Washington, D. 


C., Mr. Cunningham’s 


remarks are particularly interesting in view of the fact that the Dis- 


trict of Columbia and 


Maryland are the only two jurisdictions in 


this country which have actually established such new offices. 


By JAMES DEWEY CUNNINGHAM, LL.M., A.M. 


procedure of the Roman Catho- 

lic church, in determining the fit- 
ness of a candidate for canonization, 
to have what is popularly known as a 
“Devil’s advocate.” 

The Devil’s advocate is usually a 
shrewd and competent cleric appoint- 
ed for the purpose of investigating 
everything known about the life of 
the candidate, in order to accumulate 
as much evidence as possible that 
would reflect in the slightest degree 
on the holiness or integrity of the sub- 
ject. The purpose of this procedure 
is, of course, to prevent the possibility 
of anyone being raised to the dignity 
of the altars and sainthood, who 
might be unworthy of such spiritual 
honors. Sometimes these Devil’s ad- 
vocates turn in such excellent work 
that the candidate is defeated for 
canonization. This happened in the 
case of Thomas a Kempis. 


I has long been the ecclesiastical 


URING the development of civil 

law on the Continent, accord- 
ing to some juristic historians, the 
temporal governments began to see 
some advantages in the idea of a 
Devil’s advocate in worldly proce- 
dure. 
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In the Roman law, when one citizen 
accused another of a crime, the for- 
mer became ipso facto what would 
correspond to our district attorney 
for the purpose of that trial. Such 
a system, of course, did not always 
aid justice, because like as not the 
victimized citizen was no forensic 
match for the suave defendant. Thus, 
if Horatius, who was hit over the 
head by Cassius, happened to stutter 
before the praetor, a miscarriage of 
justice might result. So, in the in- 
terest of equality, the civil govern- 
ments began to appoint public prose- 
cutors whose duties in civil procedure 
were very analogous to those of the 
Devil’s advocate. 

From this public prosecutor or 
“King’s Counsel,” as he was called in 
England, the theory of our modern 
office of district attorney was derived, 
—a representative of the state to 
prosecute wrongdoers. 

As our civilization goes forward, 
we are beginning to find here in the 
United States that new fields of law 
calling for systematic prosecution 
have developed other than the isolated 
field of criminal law. Our Justice De- 
partment is today charged with many 
duties similar in character to that of 
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public criminal prosecution. The 
Sherman Anti-Trust Law is a clear- 
cut example of this expanding need 
of public prosecution. 


Ws is the cause of this expan- 
sion? Is not our criminal juris- 
prudence broad enough to take care 
of all wrongdoing? How has the 
government gotten along so well this 
far with only two branches of judicial 
administration—civil and criminal ? 

The answer is economic expansion. 
We have found in this day and age 
many deficiencies in the original con- 
stitutional trinity of our government. 
To cover up these deficiencies, we 
have created a patchwork of com- 
missions. There is the Interstate 
Commerce Commission, the Trade 
Commission, power commissions, 
Utilities Commissions, and dozens of 
other tribunals to take care of sub- 
jects too controversial for the execu- 
tive branch to govern, and too tech- 
nical for either the judicial or legis- 
lative branches to understand. 

A typical example of this is the 
railroad industry. When the railroad 
business was small the Federal Gov- 
ernment left regulation to the states. 
As it grew to be an artery carrying 
the life blood of national commerce, 
we created the Interstate Commerce 
Commission to regulate it. And so 
with the economic expansion of the 
machine age in dozens of their fields 
we have had the same sequence; first, 
expansion; second, need for regula- 
tion; third, regulation. This process 
is going on constantly in new fields 
before our eyes. 

With each new field or business, 
however, that falls under the advance 
of economic regulation, we have a 


corresponding problem of enforce- 
ment. When prohibition came, the 
problem of enforcement arrived on 
the same train and has been very 
much with us ever since. But pro- 
hibition enforcement (such as it is) 
is distinctly within the field of crimi- 
nal law. What about enforcement of 
public utility regulation? 


HE reason for utility regulation 

is an old story that needs no fur- 
ther repetition. Monopolies guarded 
by law, to avoid the economic waste 
of duplicate service, just have to be 
regulated in order to protect the pub- 
lic from exploitation. 

Regulation of utilities has two as- 
pects: rates and service. The regula- 
tion of rates in turn, according to the 
way our law has developed, requires 
the consideration of two subordinate 
elements: return and property. Since 
the rate must yield a fair return on 
the utility’s property, these two ques- 
tions are the eternal interrogatories 
of rate regulation: (1) how much re- 
turn? (2) on how much value? 

The field of service regulation has 
given little trouble to the Public Utili- 
ties Commissions. It is easy enough 
to tell if a street car runs on time or 
if telephone communications can be 
heard or not—and it is easy enough 
to order the utilities to get busy when 
they fall down on the service job. It 
is the rate question that requires the 
greatest enforcement of the principles 
of public service regulation. 

Our State Commissions are now 
charged with the duty of enforcing 
public service regulation. How are 
they doing it? There are many faults 
found with the enforcement of util- 
ity regulation. Testimony recently 
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heard by the New York Commission 
on the Revision of Public Service 
Commission Law runs into thousands 
of pages, all crammed with alleged 
faults of the Public Service Commis- 
sions. 

One of the main faults found with 
the enforcement of utility regulation 
was the enforcement personnel. Un- 
der the present set up, the New York 
Commission, like every other Com- 
mission except in the District of Co- 
lumbia and Maryland, must act both 
as the representative of the ratepayers 
and also in a judicial role. It must 
be both lawyer and judge—a lawyer 
for the people and a judge adminis- 
tering the Public Service Commission 
law. 


AS a result of all this testimony, 


both the majority and the mi- 
nority of the New York Revision 
Commission have agreed that the 
Public Service Commission is handi- 
capped by this dual capacity. Both 
factions recommended the creation of 
a “People’s Counsel” similar to the 
office now established in the District 
of Columbia and Maryland. 

The duties of the People’s Counsel 
would be to act as a sort of district 
attorney for the rate prosecution of 
public utilities. _ The Commission 
would henceforth act as a judge— 
leaving the forensic procedure for the 
most part up to the utility’s lawyer 
and to the People’s Counsel. 

Let us examine the evidence against 
the present set up and see why it has 
been found wanting. These argu- 
ments were presented very convinc- 
ingly in the April 17th issue of Pus- 
tic UtiLitres ForTNIGHTLY in an 
article entitled “Wanted—a People’s 


Counsel,” written by Francis T. Sin- 
gleton of the Indiana Public Service 
Commission. He makes four specific 
points : 


1. The general public is not fa- 
miliar with the law applicable to 
utility controversies,—is not organ- 
ized to engage in such proceedings, 
and approaches a rate case with an 
attitude of mind rather than an ar- 
ray of facts. 

2. Corporation counsels for vari- 
ous municipalities are usually en- 
gaged in general practice, and fre- 
quently have no special knowledge of 
public utility law participating in 
such a case once in five or ten years. 

3. Corporation counsels are fre- 
quently supersensitive to popular 
sentiment which tends to make them 
take the public point of view with- 
out uncovering necessary facts un- 
derlying the merits of the case. They 
are often more loyal than useful to 
the people. 

4. The public has discontinued, to 
a large extent, the practice of attend- 
ing hearings in rate cases. 


M:* Singleton tells us that his 
idea of a People’s Counsel, or, 
as he says, “Public Defender,” is not 
to act as a public utility district at- 
torney. He says: 


“These attorneys should not be 
partisan. They should be fair to the 
the utilities and to the people alike. 
They should reflect. the law as it is 
and as intended to be. They should 
develop all facts, without prejudice 
to either party, in order that equal 
and exact justice may be obtained.” 


Now I respectfully take issue on 
this matter with Mr. Singleton, 
whom, incidentally, I have long ad- 
mired as an honest, intelligent, and 
progressive disciple of Commission 
regulation. I believe that the present 
set-up in New York, in Indiana, and 
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Why Formal Legal Procedure 
Sometimes Thwarts Justice 


“a happens when we introduce a People’s Coun- 
sel? Informal procedure necessarily becomes im- 


possible. 


The lines of adverse interest are drawn too 


tightly. Instead of ratepayers or their wives coming to 
Commission hearings with their own complaints and tell- 
ing their stories in their own words, we find, as I have 
found in the District of Columbia, that when both sides 
are formally represented by counsel—The Commission 
turns into a court—invariably. This is particularly em- 
barrassing to the Commissions themselves because over 
50 per cent of the Commissioners in this country ore not 


lawyers.” 





elsewhere with the exception of Mary- 
land and the District of Columbia, is 
more suitable for the safe guarding 
of the interest of the ratepayers than 
the employment of a People’s Coun- 
sel. 

I make my argument on four 
points : 


1. That the employment of a Peo- 
ple’s Counsel would over emphasize 
technical procedure before the Com- 
missions, thereby destroying one of 
the cardinal virtues of Commission 
regulation. 

2. That a People’s Counsel would 
concentrate the duty of protecting 
the ratepayers in one representative, 
thereby relieving the Commission 
from this responsibility and result in 
greater danger of injustice through 
negligence or, possibly, through cor- 
ruption. 

3. That a People’s Counsel would 
be unable to represent the ratepayers 
in cases where there would be an ad- 
versity of interest between different 
groups of the public. 

4. The People’s Counsel would not 
be a real representative of the rate- 
payers involved in a rate case and 


679 


that these groups are better repre- 
sented under the present set-up. 


Ce (1) the effect of a Peo- 
ple’s Counsel on the formality 
of Commission procedure. 

It is well known, even among law- 
yers, that the technicalities of the law 
are often the very cause for the mis- 
carriage of justice. Trying a case in 
a modern law court is not so much 
a question of getting the truth as it 
is of getting the evidence. Any trial 
lawyer will tell you so. It makes no 
difference to him how well everybody 
knows that the villain promised to 
pay back the money he borrowed from 
the hero; the important thing in the 
lawyer’s eye is whether or not he hap- 
pened to promise to pay it in front of 
a witness. 

The numerous rules of evidence 
against “hearsay” testimony and ex- 
emptions of “privileged communica- 
tions” are exasperating to even the 
lawyers themselves. It has been seri- 
ously proposed that we abolish these 
rules in our law courts, but so far 









































































the jurists continue to believe that 
these evidentiary restrictions are nec- 
essary safeguards for the dispensation 
of justice, notwithstanding the hard- 
ships worked in individual cases. 

Over in France, the criminal courts 
have dispensed in a large measure 
with rules of evidence. The witnesses 
and the prisoners are directed and 
permitted to tell all they know about 
the case, to tell it in their own way 
and without opposing counsel jump- 
ing up and down constantly making 
objections to the confusion of the 
witness. Whether the witness is tell- 
ing what he saw himself or what 
someone else told him, makes no dif- 
ference—the judges properly admon- 
ish the jury as to the relative weight 
to be given original testimony as dis- 
tinguished from “hearsay evidence ;” 
but neither are barred. 

Now, I have gone into some detail 
about the rules of evidence in our 
law courts, because in that particular 
field lies what I believe to be an ad- 
vantage of Commission regulation. 
While we have not seen fit to intro- 
duce the European procedure in our 
law courts, and I am not prepared to 
say that we are not justified—we have 
adopted it for our Commission pro- 
cedure. 


| pen econ make their own rules 
of procedure, and I am glad to 
say, in most states, the procedure is 
entirely informal. Engineers, utility 
officers, and other expert witnesses 
are not harrassed and embarrassed by 
unnecessary cross-examinations nor 
hampered by evidentiary restrictions 
in telling their story. To my mind 
this is one of the cardinal virtues of 
Commission regulation. The Com- 
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missioners, generally speaking, are, 
like Mr. Singleton, intelligent men, 
and if there is anything discreditable 
about any testimony, I feel that they 
give due weight or disregard it just 
as well as the attorneys who make the 
objections. 

But what happens when we intro- 
duce a People’s Counsel? Informal 
procedure necessarily becomes im- 
possible. The lines of adverse inter- 
est are drawn too tightly. Instead of 
ratepayers or their wives coming to 
Commission hearings with their own 
complaints and telling their stories in 
their own words, we find, as I have 
found in the District of Columbia, 
that when both sides are formally 
represented by counsel—the Commis- 
sion turns into a court—invariably. 

This is particularly embarrassing to 
the Commissions themselves because 
over 50 per cent of the Commission- 
ers in this country are not lawyers. 
Mr. Singleton, himself, I understand, 


never formally practiced at the bar 


(even though all citizens of Indiana 
are permitted to do so by law). I 
wonder what he would do if a Peo- 
ple’s Counsel kept insisting on rulings 
as to the admissibility of a certain 
utility’s testimony and the utility’s at- 
torney kept citing legal authority to 
show why the People’s Counsel posi- 
tion was wrong. I think the: Com- 
mission would find it a _ technical 
nuisance. 


I* my own jurisdiction, we have 
three Commissioners and a Peo- 
ple’s Counsel—all able men. Only 
one of the members of the District 
of Columbia Commission is an attor- 
ney. Now, while I have not been en- 
gaged in practice before that tribunal, 
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I must say that the experience of the 
District Commission has not been en- 
tirely happy. I do not think that the 
average Washington ratepayer looks 
on the People’s Counsel as a represen- 
tative. In any event, ratepayers go 
on employing their own lawyers just 
as they always did. 

But that is anticipating my fourth 
argument. I only want to say here 
that the inevitable introduction of 
formal legal procedure into Commis- 
sion hearings that will follow from 
the formal appearance of counsels in 
every case, will add nothing and sub- 
tract a great deal from Commission 
regulation. The purpose of the Com- 
mission is to get at the truth and not 
at the law. Commissions had better 
leave such matters to courts, and I 
sometimes suspect the courts had best 
leave such matters in the trash bas- 
ket—but that is beside the point. 


M y second point is briefly that the 
appointment of a People’s 
Counsel reduces the real representa- 
tion of the ratepayers. Under the 
present set-up, the Commissioners 
themselves are charged with the duty 
of seeing that justice is done to the 
public. They act in a dual capacity— 
and I do not think that this double 
duty is inconsistent. The Commis- 
sioners must weigh the evidence but 
they must also see that it is brought 
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out for the ratepayers’ side. Commis- 
sioners are charged with this sacred 
duty—individually and collectively. 

If a Commissioner is a lawyer, he 
is duty bound to search the law for 
authority that will support the peo- 
ple’s case if any exist. When he has 
found it, it is his duty to present it 
to his colleagues in conference. So 
with the other Commissioners—each 
must help to the best of his ability to 
see that all the evidence is in and 
that a just determination is made 
from such evidence. 

What happens when a People’s 
Counsel steps into the picture? Im- 
mediately the Commissioners feel 
that they are relieved of the necessity 
of investigating things for themselves. 
If the People’s Counsel does not 
bring out certain evidence or cite cer- 
tain authority—it’s just too bad for 
the ratepayers. Commissioners sit in 
judicial robes and listen. It might 
even be in bad taste for them to 
espouse the ratepayers’ cause during 
the “trial.” That job is up to the 
People’s Counsel, and if he fails to 
perform it, his clients must suffer. 
In other words, instead of having five 
or three public representatives (de- 
pending on how many Commissioners 
there are) there would only be one. 


HINK what this would mean in 
event of negligence or corruption 


“THE People’s Counsel is hired by the taxpayers—but 
whom does he represent? I need not dwell on the obvious 
fact that the taxpayers are Not the ratepayers. Never- 
theless, the People’s Counsel would probably be intended _ 


to represent the ratepayers. 


Very frequently the interest 


of taxpayers and the interest of ratepayers are brought 


into conflict.” 
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of the People’s Counsel. We dislike 
to refer to such matters but unfortu- 
nately it is a matter of record that 
district attorneys have been known to 
betray their trust. Only a few weeks 
ago, a famous California district at- 
torney who had sent thousands to the 
penitentiary, went there himself to 
serve from one to fourteen years for 
accepting bribes. So, also, we must 
not absolutely depend on our People’s 
Counsels being archangels. 

Fortunately such corruption is rare, 
but even so, if persons accused of 
_ crime have been able to “fix” district 
attorneys ever so rarely, why could 
not utilities with large financial reve- 
nues “fix” the People’s Counsel in the 
same way? With the Commission- 
ers themselves no longer actively in- 
terested, who else is there to bother 
with an isolated utility patron’s com- 
plainant if the People’s Counsel says 
such a complaint lacks merit? 

My experience with district attor- 
neys in criminal cases makes me very 
respectful of these public servants. I 
have never, personally, come in con- 
tact with a district attorney whose 
integrity was not beyond question. 
Nevertheless I am opposed to placing 
the power of enforcement for utility 
regulation in a single counsel or in his 
assistants. I would much rather de- 
pend on three or five sworn Commis- 
sioners—all with equal rank and 
powers. As a simple matter of mathe- 
matics, it is much more difficult to 
“fix” five men than it is to approach 
one. 


ut Mr. Singleton does not want 

his People’s Counsel to be a pub- 

lic utility district attorney. Here is 
what he says about that: 
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“A People’s Counsel should not be 
a prosecutor. He should be one who 
will present the facts and the law in 
fairness to all parties concerned in 
the proceeding. . He should 
be diligent that no relevant fact be 
omitted from the record; he should 
be equally diligent that no relevant 
section of the utility law applicable to 
the case at bar be ignored or regard- 
ed lightly. He should be as willing 
to admit pertinent evidence in sup- 
port of the utility’s claim as he would 
be willing to oppose the admission of 
evidence not pertinent to the case.” 


That is a very fine ideal, but how 
is it going to work? 

Everything Mr. Singleton has out- 
lined as a duty for his proposed Peo- 
ple’s Counsel is also a duty of a dis- 
trict attorney at criminal law. Re- 
gardless of the fact that he is a pub- 
lic prosecutor, a district attorney is 
sworn to present “facts and law in 
fairness to all parties concerned in 
the proceeding.” He is also duty 
bound to see that no relevant fact is 
omitted from the record and to be 
willing to admit pertinent evidence on 
the other side. 

But do district attorneys do these 
things? No. Will People’s Counsels 
do these things? No. The district 
attorney is concerned with getting a 
good record for convictions. Is it 
logical to suppose a People’s Counsel, 
being made of the same clay, will not 
be concerned chiefly with obtaining a 
fine record of “wins” for the rate- 
payers? I will guarantee he will not 
waste much time looking up the law 
for the utilities. He will say that that 
is up to the utility’s lawyer, just as 
district attorneys leave the prisoner’s 
case to his attorney. 

In other words, whether or not we 
call him a public utility district at- 
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torney, that is what he will become. 
That is what he has become in the 
District of Columbia. That is what 
he has become in Maryland and that 
is what he will become in any state 
where he is beholden to the voters 
and not paid by the utilities. 


I’ the Commissioners need legal ad- 
vice on both sides, what is the 
matter with the Commission’s coun- 
sel? Most Commissioners have coun- 
sels, and, over and above that, most 
of them have very capable lawyers 
right in their own membership. I 
think we need to fear very little 
whether or not the average State 
Commission is getting competent legal 
advice. 


M y third point is about legal repre- 
sentation. Mr. Singleton says 
the People’s Counsel should represent 
the public. I assume by that that he 
means that part of the public inter- 
ested in utilities; to wit, the ratepay- 
ers. 

Most cities today have that institu- 
tion known as “citizens’ associations.” 
In my own city of Washington we 
have over a dozen of them. They 
represent every section of the town. 
We have a Northeast Citizens’ Asso- 
ciation, a Northwest Citizens’ Asso- 
ciation, a Mount Pleasant Citizens’ 
Association, and so on. 

Now let us take a case that has 
actually happened in Washington 
where a People’s Counsel functions. 
The street railway wants to re-route 
a certain car line so that it will run 
through the Northwest section—in 
response to a request from the North- 
west Association. This takes the line 
out of the Mount Pleasant section 
and brings a complaint from the 
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Mount Pleasant Association to the 
Commission. 

Who is the People’s Counsel going 
to represent in such a case? 

Here is a quarrel between two dif- 
ferent groups of the people them- 
selves. The car company probably 
does not care much which way it is 
settled as long as it is settled but what 
is the People’s Counsel going to do 
about it? 


HERE are many other situations 

in which the controversy is not 
between the utility and the public but 
between different groups of the same 
public. Here in Washington the ap- 
pointment of the People’s Counsel has: 
made no difference to these citizen 
associations. They have continued to 
employ their own counsel just as they 
always did, and probably always will. 
In other words, the People’s Counsel 
is an unnecessary attorney on the pub- 
lic payroll. Parties in interest do not 
take him seriously, and his office is 
likely to degenerate into a political 
sinecure. 


6 By brings me to my final point. 
The People’s Counsel is hired by 


the taxpayers—but whom does he 
represent? I need not dwell on the 
obvious fact that the taxpayers are 
not the ratepayers. Nevertheless the 
People’s Counsel would probably be 
intended to represent the ratepayers. 
Very frequently the interest of tax- 
payers and the interest of ratepayers 
are brought into conflict. 

Suppose there is a hearing on a 
proposal to put overhead electric 
wires underground. This involves 
expensive construction and will, if 
directed, require the utility to increase 
rates. The ratepayers oppose it. 











































































































of the People’s Counsel. We dislike 
to refer to such matters but unfortu- 
nately it is a matter of record that 
district attorneys have been known to 
betray their trust. Only a few weeks 
ago, a famous California district at- 
torney who had sent thousands to the 
penitentiary, went there himself to 
serve from one to fourteen years for 
accepting bribes. So, also, we must 
not absolutely depend on our People’s 
Counsels being archangels. 

Fortunately such corruption is rare, 
but even so, if persons accused of 
crime have been able to “fix”’ district 
attorneys ever so rarely, why could 
not utilities with large financial reve- 
nues “fix” the People’s Counsel in the 
same way? With the Commission- 
ers themselves no longer actively in- 
terested, who else is there to bother 
with an isolated utility patron’s com- 
plainant if the People’s Counsel says 
such a complaint lacks merit? 

My experience with district attor- 
neys in criminal cases makes me very 
respectful of these public servants. I 
have never, personally, come in con- 
tact with a district attorney whose 
integrity was not beyond question. 
Nevertheless I am opposed to placing 
the power of enforcement for utility 
regulation in a single counsel or in his 
assistants. I would much rather de- 
pend on three or five sworn Commis- 
sioners—all with equal rank and 
powers. As a simple matter of mathe- 
matics, it is much more difficult to 
“fix” five men than it is to approach 
one. 


ut Mr. Singleton does not want 

his People’s Counsel to be a pub- 

lic utility district attorney. Here is 
what he says about that: 
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“A People’s Counsel should not be 
a prosecutor. He should be one who 
will present the facts and the law in 
fairness to all parties concerned in 
the proceeding. He should 
be diligent that no relevant fact be 
omitted from the record; he should 
be equally diligent that no relevant 
section of the utility law applicable to 
the case at bar be ignored or regard- 
ed lightly. He should be as willing 
to admit pertinent evidence in sup- 
port of the utility’s claim as he would 
be willing to oppose the admission of 
evidence not pertinent to the case.” 


That is a very fine ideal, but how 
is it going to work? 

Everything Mr. Singleton has out- 
lined as a duty for his proposed Peo- 
ple’s Counsel is also a duty of a dis- 
trict attorney at criminal law. Re- 
gardless of the fact that he is a pub- 
lic prosecutor, a district attorney is 
sworn to present “facts and law in 
fairness to all parties concerned in 
the proceeding.” He is also duty 
bound to see that no relevant fact is 
omitted from the record and to be 
willing to admit pertinent evidence on 
the other side. 

But do district attorneys do these 
things? No. Will People’s Counsels 
do these things? No. The district 
attorney is concerned with getting a 
good record for convictions. Is it 
logical to suppose a People’s Counsel, 
being made of the same clay, will not 
be concerned chiefly with obtaining a 
fine record of “wins” for the rate- 
payers? I will guarantee he will not 
waste much time looking up the law 
for the utilities. He will say that that 
is up to the utility’s lawyer, just as 
district attorneys leave the prisoner’s 
case to his attorney. 

In other words, whether or not we 
call him a public utility district at- 
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torney, that is what he will become. 
That is what he has become in the 
District of Columbia. That is what 
he has become in Maryland and that 
is what he will become in any state 
where he is beholden to the voters 
and not paid by the utilities. 


ig the Commissioners need legal ad- 
vice on both sides, what is the 
matter with the Commission’s coun- 
sel? Most Commissioners have coun- 
sels, and, over and above that, most 
of them have very capable lawyers 
right in their own membership. I 
think we need to fear very little 
whether or not the average State 
Commission is getting competent legal 
advice. 


M y third point is about legal repre- 
sentation. Mr. Singleton says 
the People’s Counsel should represent 
the public. I assume by that that he 
means that part of the public inter- 
ested in utilities; to wit, the ratepay- 
ers. 

Most cities today have that institu- 
tion known as “citizens’ associations.” 
In my own city of Washington we 
have over a dozen of them. They 
represent every section of the town. 
We have a Northeast Citizens’ Asso- 
ciation, a Northwest Citizens’ Asso- 
ciation, a Mount Pleasant Citizens’ 
Association, and so on. 

Now let us take a case that has 
actually happened in Washington 
where a People’s Counsel functions. 
The street railway wants to re-route 
a certain car line so that it will run 
through the Northwest section—in 
response to a request from the North- 
west Association. This takes the line 
out of the Mount Pleasant section 
and brings a complaint from the 


Mount Pleasant Association to the 
Commission. 

Who is the People’s Counsel going 
to represent in such a case? 

Here is a quarrel between two dif- 
ferent groups of the people them- 
selves. The car company probably 
does not care much which way it is 
settled as long as it is settled but what 
is the People’s Counsel going to do 
about it? 


HERE are many other situations 

in which the controversy is not 
between the utility and the public but 
between different groups of the same 
public. Here in Washington the ap- 
pointment of the People’s Counsel has 
made no difference to these citizen 
associations. They have continued to 
employ their own counsel just as they 
always did, and probably always will. 
In other words, the People’s Counsel 
is an unnecessary attorney on the pub- 
lic payroll. Parties in interest do not 
take him seriously, and his office is 
likely to degenerate into a political 
sinecure. 


6 brings me to my final point. 
The People’s Counsel is hired by 


the taxpayers—but whom does he 
represent? I need not dwell on the 
obvious fact that the taxpayers are 
not the ratepayers. Nevertheless the 
People’s Counsel would probably be 
intended to represent the ratepayers. 
Very frequently the interest of tax- 
payers and the interest of ratepayers 
are brought into conflict. 

Suppose there is a hearing on a 
proposal to put overhead electric 
wires underground. This involves 
expensive construction and will, if 
directed, require the utility to increase 
rates. The ratepayers oppose it. 
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Taxpayers who have the beauty and 
safety of the city at heart favor it. 
State authorities want it and county 
authorities want it. 

What is the People’s Counsel going 
to do about it? We know very well 
what he will do about it. He knows 
which side his bread is buttered on, 
and he will string along with the tax- 
payers. 

I do not believe the taxpayers 
ought to pay the salary of such an 
officer. Under the present set-up, 
groups of ratepayers and citizens al- 
ways hire their own lawyer and con- 
tinue to do so here in Washington, 
notwithstanding the People’s Counsel. 
If these factions are willing to pay 
their lawyers’ fees, why wish a lawyer 
on them who does not represent them 
the way they want to be represented 
and then make the taxpayers pay the 
bill? 


M* Singleton tells us that city 
attorneys and _ corporation 
counsels do not understand rate pro- 
cedure—do not know how to prepare 
a rate case. If this is the only trou- 
ble, why not let the Commission’s 
counsel act in an advisory capacity to 
tell each side what to do? Utility 
lawyers very frequently do not know 
much more about it, as the decisions 
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of the Indiana Commission well 
show. 

I do not see how a People’s Coun- 
sel hired at any salary that the aver- 
age state could pay, could be a bit 
more competent than a corporation 
counsel. And if he ever did get very 
proficient, the utilities would take him 
over at a higher salary, just as many 
of our State ex-Commissioners are 
lured today into a utility’s employ by 
higher salaries. 

Whatever may be the advantages 
of a People’s Counsel, I think they 
are more than outweighed by the dan- 
ger of suppression of prosecution 
through negligence or corruption as 
a result of having the entire duty of 
enforcement concentrated in one man 
or his assistants. 

I favor a law requiring that at 
least one member of every State Com- 
mission should be an experienced at- 
torney. I think this will assure the 


Commissions of all the legal knowl- 


edge they require. I think this will 
take care of all of the difficulties 
which Commissioner Singleton points 
out as necessitating a People’s Coun- 
sel. 

In brief, I think a People’s Counsel 
is an unnecessary officer, an expense 
to the taxpayers, and a menace to 
proper utility regulation. 





¥. 


S. 


B EFORE its adjournment on April 12, 1930, the New 

York state legislature passed and sent to Governor 
Roosevelt a bill to create the office of People’s Coun- 
sel as part of the Empire state's regulatory organiza- 


tion. 


The Governor, in vetoing the measure, said that 


the duties of the office were such as should be per- 
formed by the Public Service Commission itself. 


684 











1- 
ll 





He Ran to Beat the Cars 


No. 4: Heroes or THE ARMy OF INDUSTRY 


An episode in the life of a public service employee 
who responded to a summons “above and beyond the 
call of duty.” 


By ARMSTRONG PERRY 


rounded the curve and came 

within sight of the station at 
Pardee, Pennsylvania, on the Penn- 
sylvania Railroad. 

The engineer at the throttle was 
H. S. Beverlin. On the fireman’s side 
were W. R. Wooner, the conductor, 
and Samuel E. Osman, an extra con- 
ductor who was working that day as 
brakeman. 

Twenty-five car lengths ahead 
Wooner and Osman saw something 
on the track. It looked like a dog. 
It was on their side and could not be 
seen by the engineer on account of 
the curve. The train went on. 


fe Bellefonte Local, east bound, 


A’ fifteen car lengths they discov- 
ered suddenly that what they 
had thought was a dog was a small 
boy. He was sitting on a rail with 
his feet on a tie. He was looking at 
the engine with wide eyes. He 
showed no sign of fear. His face 
was smeared with apple butter from 
a slice of bread whose last crumbs 
were just disappearing into his mouth. 

Evidently the little fellow had no 
intention of moving. He seemed sure 
that those nice men looking out from 
the cab would not let anything hap- 


pen to him. He appeared to be con- 
fident that the engine would stop and 
hopeful that it might stand up on its 
hind legs, or jump over him, or go 
around, like the dogs and horses! 

The train was rushing down upon 
him at twenty miles an hour. It could 
not be stopped within that distance. 
There were people on the porches of 
the cottages on both sides of the track, 
but either they did not see the dan- 
ger or they were too paralyzed by 
fear to move. They were making no 
effort to save the child. 


| this situation one of two things 
had to happen. It seemed inevita- 
ble that the engine would pass over 
the child. If that occurred, a happy 
home would be broken. A mother, 
for the rest of her life, would have 
to endure the tortures of grief, the 
possible reproaches of a father who 
had trusted her to keep their child 
from harm, the agony of long nights 
made horrible by fitful, tormenting 
dreams. 

Also, the antagonism of an emo- 
tional public might be aroused against 
the railroad company by inconsiderate 
publicity. The case might be used in 
an attempt to force upon the industry 
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unwise legislation designed to compel 
it to make, immediately, improve- 
ments which were desired by all but 
which were economically impossible 
at the time. 

The only other thing that could 
happen was that, by some miracle, the 
child would be saved and years of 
sorrow and trouble prevented. 

Wooner and Osman shouted to the 
engineer to stop. They realized, how- 
ever, that the train could not be 
stopped short of the child. The three 
men in the cab had no time to think 
of all the terrible possibilities but, be- 
ing old railroaders, they grasped the 
situation instinctively. The only 
question was as to which would get 
the jump on the other in thinking of 
something to do, and in doing it, in 
the apparently hopeless circumstances. 


Ss Osman appears to have been 
the first to move. Sam comes 
from a long line of industrial work- 
ers. His grandfather carried the 
first factory-made horseshoe from 
Pittsburgh to Boalsburg, Pennsyl- 
vania. Also he invented a cultivator 
shovel and a coal grate, back in the 
early days of American invention. 
Sam’s father, Calvin Osman, served 
forty-seven years as a track foreman. 
Two uncles also were railroad men. 
John Osman, his brother, took a rail- 
road job the day after his twenty- 
first birthday. A year and three 
months later, Sam became a brake- 
man at the age of seventeen. 

Osman was not only a railroader 
of long experience but also a life 
saver. As much as twenty-five years 
before, he had saved persons from 
drowning and from death on the rail- 
road. At Lewisburg, Pennsylvania, 
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he had saved a girl from being killed 
by a train, twenty years before. Her 
home still was near the right of way. 
Every time Osman passed it she 
smiled and waved at him with an ap- 
preciation that the years never 
dimmed as she grew from childhood 
into girlhood and from girlhood into 
womanhood. It had become a habit 
with him to watch out for emergen- 
cies and to act coolly and promptly 
when they arose. He knew what it 
meant to the company as well as to 
persons who were in danger. 


[’ was Sam who started first as 
Death swooped down upon the 
youngster on the track. As a boy he 
had played baseball, football, and all 
the other games of the period. His 
work had maintained the physical 
condition that these produced. He 
was able to go into action without 
stopping to think. 

He jumped through the front door 
of the cab. Along the running board 
he sped, past the hot length of the 
boiler, and out onto the end sill. 
Probably, as he reached the pilot, 
there flashed into his consciousness a 
thought of his own family of children 
at home. There were six of them, 
four boys and two girls, who would 
be orphans if he failed. 

But whatever his thought and feel- 
ings were, they did not slow up his 
feet nor affect his nerve. The next 
instant he was on the ties ahead of 
the engine, running to beat the cars! 

He must have been going some, for 
although the engineer had “dyna- 
mited” the train promptly at the shout 
from the other side of the cab it was 
still going faster than even a world’s 
champion is likely to travel without’ 
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spiked shoes and a smooth track. He 
bore down upon the child with his 
flying feet pounding the roadbed and 
his fingers extended like the menacing 
talons of a hungry hawk. 


—_ small boy had sat undisturbed 
by the charging locomotive but 
the vision of this frenzied, wild-eyed 
stranger was more than he could 
stand. As the strong hands closed 
upon him he let out a lusty wail. He 
had some excuse for bawling, for 
Sam had but a split second in which 
to make the tackle and he got a grip 
that would not slip. 

A cylinder head grazed Osman’s 
shoulder. A connecting rod or some- 
thing brushed his coat tail. He felt 
the heat of hissing steam where moth- 
er used to apply the back of the old 
family hair brush. He smelled hot 
steel as the brake shoes screamed on 
the tires and the drivers skidded on 
the rail. Then he was in the ditch, 
with the baby boy safe in his arms, 
and the front end of the tender 
stopped beside them. 

There followed the rush of the 
crowd from the station and cottages, 
the vociferous alibis of folks who had 
seen the child on the track but had 
done nothing about it, the embarrass- 
ment of being gushed over by those 
who appreciated his heroic work and 
wanted him to know it. 

It was a relief to get back on the 
job and pull away from the place. 


GC is a man with a photo- 
graphic eye and mind. He re- 
members every detail—the pond at 
the curve, the fill between the pond 
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and the station, the location of the 
siding, the ditch, the bank, and the 
cottages. Also he remembers every 
feature of the big room in Philadel- 
phia where he was called onto the car- 
pet by the Board of Directors and 
where the president handed him one 
of the Pennsylvania Railroad medals 
for heroic service. 

He recalls that the round table 
there was about the biggest piece of 
furniture in the world, with legs as 
big around as a man’s body. He can 
spot on a chart the chairs, especially 
the one reserved for the “king,” and 
even the inkstands and blotters. His 
memory, however, is not infallible; 
when it was his turn to talk, after he 
received the great bronze medal, he 
could not, for the life of him, think of 
a word to say. But the other fellow 
couldn’t either, so they were even. 

It was not because he was scared 
by the presence of the Board. He 
found them “just the same as any of 
us, only elevated.” He says that he 
never was treated better in his life. 
But pulling kids off from railroad 
tracks is so much easier than making 
speeches. 


HE one point that seems to give 

Mr. Osman the most satisfaction 
is the fact that little Clarence, the 
boy whom he saved, cannot be in- 
duced to go near a railroad track any 
more except under safe conditions. 
He wishes every boy was like that. 
The thing that worries him most is 
the fact that somebody wrote to the 
Carnegie Hero Fund Commission 
about him and sooner or later he may 
have to go up for another medal. 








Is the municipal plant going or coming? Read Dr. Ralph L. Dewey’s 
illuminating answer to this question in the next number. 
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As Seen from the Side-lines 





NCE it was the three R’s that cap- 

tured public interest and imagina- 

tion. Now it is the two P’s—Power 
and Politics. 


* 

MEANDERING northward out of 
Washington, one can but adjust his 
mind to the fact that power is supply- 
ing more energy to politics than to street 


cars. 
* * 


In Pennsytvanta Mr. Gifford 
Pinchot, conservationist (don’t spell it 
conservative), is again in the middle of 
a political melée with all the elements 
of his old Giant Power Commission 
back of him. If Mr. Pinchot could 
succeed in driving Mr. Davis and Mr. 
Grundy off the first page for a day or 
two he would claim a couple of columns 
to the telling of how the natural re- 
sources must be protected from de- 
spoilation. 

* « 

Mr. Pincuort has a way of getting 
publicity. We would not term it adroit- 
ness after a full gaze into his clear, 
blue, kindly eyes and his intellectual ap- 
pearance of that type of Englishman 
who devotes himself part-time to the 
public service and part-time to his 
manor in Lancashire. He is withal a 
very direct person and the power peo- 
ple should never for a moment content 
themselves in the belief that his Ches- 
terfieldian manner does anything more 
than conceal a devastating punch. 

* * 


But, alas for Mr. Pinchot, the 
Grundys and the Mellons and the Vares 
and the Davises are supplying ample 
copy and unless the Conowingo dam 
collapses Mr. Pinchot will for the mo- 
ment have to be content to see power 
in a —_— alongside advertising on 
page v. 

* * 


But Mr. Pinchot is getting about 
among the plain folk with his denuncia- 


tions of trusts, combinations, and mo- 
nopolies and one can never tell how 
seriously they may take these things. 
Their collective instinct is the factor in 
politics most difficult to ascertain and, 
in the end, most powerful. 

. * 


New York again sees the battle on 
power continuing where Alfred E. 


Smith left it off. 
* x 


GovERNOR ROOSEVELT is not so re- 
sourceful as Mr. Smith, nor has he the 
facility of discussing complex subjects 
in simple words. But the New York 
Republicans are as thick in the head as 
they have been for ten years past, at 
least, and by their ineptitude they keep 
dumping power as an issue right into 
the lap of Governor Roosevelt. With 
the result that he is to campaign for 
re-election on power and minor sub- 
jects which will be so minor they will 
escape attention. Not only that but 
Senator Wheeler generously offers him 
the Democratic nomination for Presi- 


dent because of his “Progressivism.” 
* * 


(Tuere’s another P, and Garrett 
Shouse is getting ready to pick out the 
White House tapestry for 1932.) 

* * 


Power will join another redoubtable 
P, Prohibition, when the campaign gets 
hot in Massachusetts. An underlying 
base of the whole economic structure 
there is the decision of the local Pub- 
lic Utilities Department refusing to ac- 
cept anything substantial other than 
“money prudently invested” as the rate- 
making test for power utilities. With 
that as a start, the Public Franchise 
League seeks to lower rates, provide 
for public ownership, regulate the hold- 
ing corporations, and raise hell gen- 


erally. 
*” 7 


Tue League has Democratic lean- 
ings. Senator Walsh, when governor, 
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(and now), was interested in its suc- 
cess. It does not require a card index 
system to keep a list of its members 
but what it lacks in quantity it makes 
up in vociferousness and agility. 

* * 


Tus League will exercise an influ- 
ence in determining the conduct of the 
oncoming campaign and you can bet 
your life against a nickel that the Demo- 
cratic nominees for Senator and Gov- 
ernor, whoever they may be, will make 
the welkin ring with their attacks upon 


the power situation. 
* * 


MalIn_e has its counterpart. Appen- 
dicitis took hold of Former Governor 
Brewster just as he was about to launch 
his speaking campaign for the Republi- 
can nomination for United States Sena- 
tor against Wallace H. White, Jr., a 
member of Congress, but his illness only 
delayed the projection of power into the 
political picture. 

* 


BREWSTER and White were reared in 
Maine and, as one might expect, both 
matriculated at Bowdoin. 

* * 

WHITE went to Washington as clerk 
to his grandfather, the late Senator 
Frye, and Brewster hit it off for the 
state senate. He had hardly learned 
to say “Mr. Speaker” before he 
launched into a dissertation on the 
rights of the state and the alleged evils 


of the “power trust.” 
* * 


Since that time Mr. White has kept 


at it night and day. And with reasona- 
ble success, from his viewpoint. The 
Insulls have acquired most of the 
power, it is true, and a good slice of the 
banking, but when Brewster has gone 
to the people on a power issue he has 
invariably won it. 
* * 

In Matne, when a public official is 
in doubt, he falls back on the state ref- 
erendum. It is a handy prop and the 
people regard it as an invaluable instru- 
ment of pure democracy. 

K *” 


Ir is the politician’s safest alibi. It 

is the leavener of public discontent. 
* . 

THE last time the referendum was 
used the people rejected a proposal by 
which the legislature would have per- 
mitted the power generated in Maine to 
be sold outside the state. 

* * 

Mr. BREwsTER campaigned diligently 
on the “no” side of that question. The 
people were on the same side, it turned 
out, by a majority of 10,000. Mr. 
White was affianced to the proponents. 
Mr. Brewster has been intending to re- 
mind the people of this difference be- 


tween them. 
* « 


So, you see, power gets into politics 
at the time the summer tourist gets into 
Maine. 


rte FT Kann tut 





Pat Phrases from a Politician’s Note Book 
“Power should be developed for the use of the people.” 


“Court decisions are neither clear nor consistent.” 


“VaLuations fixed by Commissions are always contested by the 


utilities.” 


“Tue utility companies are always trying to boost their valuations 
in order to earn a larger return and frequently succeed in doing so.” 
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What Others Think 





Defects in Accounting Methods Revealed in 
State Regulation of Municipal Plants 


N most of the states municipal utility 

plants are not subjected to regula- 
tion by State Commissions, as the pri- 
vate utilities are. In Wisconsin, how- 
ever, the Railroad Commission does 
have jurisdiction over municipal plants 
and has attempted to regulate them. 
While they have not met with unquali- 
fied success, nevertheless they have been 
able to take a decided step in advance. 

In a research monograph by Dr. E. 
Orth Malott on “Forces Affecting 
Municipally Owned Electric Plants in 
Wisconsin,” the author points out the 
early difficulties of the Commission as 
follows: 


“For this group of utilities the Railroad 
Commission has done a great service, as 
was apparent from the records of a num- 
ber of municipal plants. For instance, the 
requirement of an adequate accounting 
system has brought the municipality face 
to face with the facts of expense and reve- 
nue, and the need of adequate rates to pro- 
vide for retirement, bond interest, and the 
loss of taxes which had been incurred by 
transfer of the plant from private owner- 
ship. Through it all the Commission has 
been patient but firm, as year after year 
the municipal officials tried to beg off on 
filing a report because they had kept little 
or no record. 

“At first the reaction of many municipal 
plants toward the requirement of a report 
was one of resentment, but the patient in- 
sistence of the Commission secured a pre- 
sentation of financial and operating figures. 
Many of these reports were so meager as 
to be of little value and were so late that 
they could not be used in the statistical 
analysis of the Commission. Yet gradually 
the importance of orderly bookkeeping 
made its impression and then calls were 
made for help in installing proper account- 
ing systems. At this juncture the Railroad 
Commission and the Tax Commission co- 
operated only to meet with disappointment 
at the next report period because the ac- 
counts had not been kept regularly. 
Through ignorance, incompetence, and 


overburdening of plant officials, the efforts 
of the Commission had been in vain. 

“As time passed, a more capable type of 
manager was placed in office and, with bet- 
ter trained help and the assistance of the 
Commission, a careful record was made 
of financial and operating statistics. The 
obtaining of such facts required not only 
a good accounting system (as had been 
prescribed by the Commission) but also 
station meters of various kinds. While not 
all municipal plants have had the same ex- 
perience, all have been benefited by wise 
regulation and many hundreds of thou- 
sands of dollars of plant investment have 
been safe-guarded for the people who were 
without broad, far-sighted leadership in 
these matters. When private plants are 
mismanaged, the pecuniary loss usually 
falls upon the few owners and not directly 
upon the public; failure of the private 
plant brings new owners but the public con- 
tinues to be served without the necessity 
of higher taxes for additional investment. 

“One of the biggest problems confront- 
ing a municipality in the early days of 
regulation was the separation of revenues 
and expenses in joint utilities. To many 
this seemed insuperable but, when accom- 
plished, one of the joint utilities might be 
found to be losing money while the other 
was making a net income more than large 
enough to absorb the loss of the other joint 
utility and still leave a slight surplus. Such 
a revelation was not always palatable to 
the local utility commission and many ex- 
cuses of social convenience and necessity 
were given for leaving the situation undis- 
turbed. Plant value, location and size of 
mains, amount of electricity or of: water 
sold, etc., were others. But after the in- 
formation was finally obtained, its value to 
the utility itself was recognized.” 


O NE of the weaknesses of municipal 
operation was inadequate or in- 


competent accounting, resulting in poor 


management. Some of the local of- 
ficials resented Commission interfer- 
ence with the way they were conducting 
their plants, but not all of them regard- 
ed this as an interference with local 
sovereignty. 
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The author points out that many of 
the difficulties encountered by the Com- 
mission resulted from the fact that the 
plants were small, rather than to the 
fact that they were municipally oper- 
ated. Summarizing the effect of regu- 


lation, Dr. Malott says: 


“The writer has been trying to picture 
the difficulties which have been encoun- 
tered by the Railroad Commission in its 
regulation of municipal electric plants. 
Not all municipalities presented problems 
such as those described. As was noted pre- 
viously, some municipalities welcomed the 
assistance of the Commission and worked 
in harmony with it. The leadership of 
these plants was usually progressive and 
generally successful. Nor are the problems 
given above peculiar to municipal plants 
only, as the writer has investigated pri- 
vate plants sufficiently to know that the 
trouble existed in, and was perhaps char- 
acteristic of small oats. both private and 
public. For these the Commission partially 
supplied an essential element, that of far- 
sighted management. It helped in ac- 
counts, in finance, in rates, and in engineer- 
ing with a knowledge and an experience 
not available to the usual small plant. In 


other words, the Commission performed a 
similar function for many small plants that 
management companies have performed 
for small private plants. In the writer’s 
opinion, this assistance seems from the 
record to be one of the outstanding bene- 
fits of the regulation of Wisconsin mu- 
nicipal plants, and probably of similar pri- 
vate plants as well.” 

Municipal plants should undoubtedly 
be subjected to regulation the same as 
private plants, if for no other reason 
than to furnish a comparative basis for 
comparison of their efficiency and cost 
with the efficiency and cost of private 
plants of similar size operating under 
like conditions. 

Without uniform accounting meth- 
ods, for example, it is impossible to 
check up on unit costs. Mere compari- 
son of rates does not indicate the com- 
parative cost of the service. 


Forces AFFECTING MUuUNICIPALLY OWNED 
Exectric Prants 1n Wisconsin. By E. 
Orth Malott. The Institute for Research 
in Land Economics & Public Utilities. 101 
pages. $1.50 





The Commission’s Control of Certificates of 
Convenience and Necessity 


OF of the important functions of 
our regulatory commissions (and 
one which is constantly being exercised 
and which seldom makes the front page 
of our newspapers), is their control 
over certificates of convenience and ne- 
cessity. They have prevented an enor- 
mous amount of duplication of facili- 
ties and wasteful new construction 
which would have been disastrous to 
--gomaamea and a burden on the pub- 
ic. 

In the second edition of a book on 
Railroad Administration by Ray Mor- 
ris, revised and largely rewritten by 
William E. Hooper, formerly financial 
editor of the Railway Age Gazette, it 
is said: 

“Before the construction of a railroad 
is undertaken in the United States today, 


it must be demonstrated to the satisfac- 
tion of the Interstate Commerce Commis- 
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sion that there is a reasonable need for a 
railroad and it must be demonstrated to 
the satisfaction of whoever is to advance 


a part at least of the cost of construction 
that within a reasonable period the opera- 
tion of the railroad will yield a fair profit 
on its cost. Railroads, however, have been 
built which held out no reasonable prospect 
of being financially profitable. undreds 
of miles of the railroads in Canada, for 
instance, were built with no immediate 
prospect of profitable operation, but for 
political reasons. Railroads also have been 
built for military reasons. The World 
War, both before and after the United 
States became involved in it, gave a prac- 
tical demonstration of the immensely im- 
portant part that railroads took, not only 
in the direct movement of troops and sup- 
plies to the front, but in the mobilization 
of the resources of the country. In the 
consideration therefore, of the necessity 
and convenience for building a railroad, 
both political and military reasons may 
legitimately be considered as well as pure- 
ly commercial reasons. 

“The experience of the last ten years has 
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driven home to politicians as well as to the 
banker that building a railroad permanent- 
ly converts wealth into a fixed form. Once 
labor has been expended on grading, ties 
and rails and bridge material have been 
converted into a railroad, so much of the 
world’s wealth has become fixed. Unlike 
a factory building, it cannot be converted 
to some other use. On the other hand, 
the alarmist, who might give the impres- 
sion that the airplane and the highway 
motor had made steam railroads as obso- 
lete as the horse and buggy, is jumping to 
a conclusion without careful consideration 
of the part that the steam railroad plays 
in the entire problem of transportation even 
now when the air mail between New York 
and Chicago is about as dependable as the 
tailway mail car and much quicker; and 
busses leave every few hours from New 
York for Boston and Philadelphia and the 


transcontinental traveler on the Union 

Pacific’s overland express sees on the paral- 

lel ve yee | across the western desert a 

motor truck carrying freight and an auto- 

mobile carrying passengers possibly bound 
for the Pacific Coast.” 

This control over new construction 
both as to railroads and other utilities 
lies at the foundation of the modern 
policy of regulation. The former pol- 
icy was regulation by competition. The 
present policy is to protect an existing 
utility rendering adequate service at 
reasonable rates from. wasteful compe- 
tition. 

RatLroapD ADMINISTRATION. By Ray Morris. 

New York: D.-Appleton& Company. 1930. 

215 pages. Price $3.50. 





The Co-ordination of Motor Transportation With 
the Railroads as a Regulatory Problem 
‘T HE motor bus and the motor truck 


are becoming a more and more im- 
portant link in our transportation sys- 
tem. In the handling of freight at the 
great terminal freight stations in our 
important cities they are playing a most 
important part. The importance of co- 
ordinated motor, rail, and steamship 
transportation is pointed out in a re- 
cent book on that subject by Professor 
G. Lloyd Wilson, professor of Com- 
merce and Transportation, Wharton 
School of Finance and Commerce, Uni- 
versity of Pennsylvania. 

Incidentally, Professor Wilson dis- 
cusses the question of regulation of 
motor transportation. Upon this sub- 
ject he says: 

“The incorporation of motor carriers 
into a comprehensive articulated transpor- 
tation system will doubtless lead to their 
regulation by state and Federal Commis- 
sions. This is needed to protect the perma- 
nent motor carriers from the irresponsible 
operators who cut rates, offer irregular 
service, and generally demoralize the busi- 
ness. Competent and impartial public regu- 
lation of privately owned public utilities is 
recognized to be a sound policy. Motor 
transportation within state boundaries is 
now quite generally regulated by State 
Public Utility Commissions, but while in- 
terstate railroads, pipe line, express and 


some other carriers are regulated, inter- 
state motor carriers are not, although there 
is no logical reason for the policy.” 


Regulation of motor transportation 
by the Federal Government has been 
under discussion for some time. Pro- 
fessor Wilson believes it would not 
discriminate against highway transpor- 
tation. He says: 


“Motor regulation by the Federal Gov- 
ernment would not unjustly discriminate 
against highway transportation nor relegate 
it to a position of relatively little impor- 
tance. It would mean that each agency of 
transportation would be assisted in finding 
its proper sphere and that each would be 
protected from unfair competition, from 
other forms of transportation, from undue 
influence exacted by powerful shippers, 
and from the ruthless competition of com- 
petitors in the same field. Federal regula- 
tion has protected shippers from unfair 
railroad practices and has protected the 
carriers from their own folly. The United 
States has outgrown rebating, rate wars 
and unfair discriminatory practices in rail- 
road competition; and the best interests of 
all, especially those of the public, may be 
protected by preventing the lethal weapons 
of commercial warfare being applied to the 
motor carriers, just as the railroads and 
other carriers subject to Federal regulation 
have been safeguarded. 

“If interstate motor companies were 
recognized as common carriers, subject to 
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the Interstate Commerce Act, they would 
stand on an equal footing with other car- 
riers, and could act as competing and con- 
necting parts of a better balanced transpor- 
tation system. Competition between motor 
lines and carriers could be put on a fair and 
suitable basis. Joint services at through 
rates could be established and the services 
and combination rates could be regulated 
by the Interstate Commerce Commission, 
if in interstate commerce, or by the appro- 
priate State Commissions if solely in intra- 
state commerce.” 


N” would regulation eliminate 
competition. Upon this point the 
author says: 


“Regulation, it should be further urged, 
does not mean the elimination of compe- 
tition between motor carriers or of motor 
lines with railroads. In the case of rail- 
roads, regulation has eliminated ‘cut-throat’ 
competition, rebates, unfair discrimination, 
and corrupt practices, but it has stimulated 
ar tee on ethical and sound business 

ases.” 


One result of regulation, Professor 
Wilson declares, would be to force 


either the railroads or motor carriers 


from fields in which they cannot ef- 
ficiently compete. He says: 


“Regulation by the Federal Government 
does not imply that all of the traffic now 
carried over the highways by motor would 
be forced back to the rails. This would 
be done only if the government regula- 
tory body were convinced that the rates 
charged by the motor lines were unremun- 
erative and that rates on the same traffic 


between the same points by railroad were 
reasonably compensatory. In such cases, 
this body, doubtless, would forbid the 
motor carriers to compete for such t 

at less-than-cost rates. The shippers can- 
not reasonably expect railroad motor car- 
riers to perform transportation services at 
less than reasonably compensatory rates. 
Likewise the railroads would be forbidden 
to compete destructively with motor lines 
for such services as motor carriers can 
perform more economically than the rail- 
roads. 

“Within the past ten years railroad of- 
ficials have frequently made the statement 
that the carriage of less-than-carload 
freight for short distances is done at a loss 
instead of a profit, and, during and im- 
mediately after the World War shippers 
were not infrequently urged to use motor 
trucks for short-haul traffic so as not to 
burden the railroads unduly with this un- 
profitable sort of business. One result of 
co-ordination and regulation would be the 
retirement of either the railroads or the 
motor carriers from the fields in which 
they could not compete with the other at 
the rates set by the more efficient carrier. 
This action would result in the advance- 
ment of the best interests of the railroads, 
the motor carriers, and the public.” 


The need for co-ordinated service is 
unquestioned. No one appreciates this 
more than the managers of the rail- 
roads. This may be brought about 
most effectively by intelligent regula- 
tion. 

Co-orpInATED Motor-Ratt-STEAMSHIP TRANS+« 


PoRTATION. By G. Lloyd Wilson, Ph.D. D. 
Appleton & Co. 1930. $3.50. 228 pages. 





Electric Rates Here and in Ontario; 
a Conflict of Opinion and of Facts 


N a recent radio address Governor 
Franklin D. Roosevelt of New 
York, in a demand for change in the 
method of regulating utility rates, said: 


“Let me give you some very simple fig- 
ures prepared by one of the great New 
York papers, which show graphically the 
importance of this question of state regu- 
lation. 

“Generally speaking, the people of our 
state are paying higher rates for electricity 
in their homes than in most other sections 
of this country and Canada, and even with- 


in our own state the prices charged for 
electricity have an absurdly wide range. 
“These figures are based on the monthly 
use of 250 kilowatt hours of electricity, an 
amount that would permit the occupants of 
an average four-room house or apartment 
with one thousand square feet of floor 
space to light their home and also to use 
the following electrical equipment: An elec- 
tric flat iron, toaster, vacuum cleaner, elec- 
tric fan, washing machine, ironing machine, 
radio, sewing machine, refrigerator, and 
last, but by no means least, an electric 


range. 
“This family living in Manhattan would 
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pay $17.50 a month; in Brooklyn, just 
across the East river, only $13.40; in Staten 
Island, just down the bay, $11.85; in Buf- 
falo the family would only pay $7.50; and 
in Albany $19.50; while in Schenectady, 


only fifteen miles from Albany, they would 


ag SPR 

“If this family lived in Ontario on the 
Canadian side of Niagara Falls they would 
pay $2.79 but if they lived on the Ameri- 
can side of the Falls they would pay $5.53. 
If they lived in Dunkirk, N. Y., a city own- 
ing its own municipal plant, they would pay 
$6.93, but in Oswego, which has a private 
plant, they would pay $11.20. 

“In Ithaca, in Bronx County, in West- 
chester County, and in several other parts 
of New York this family would pay over 
$20 a month and as high as $23.70, whereas 
if they lived almost anywhere in the Prov- 
ince of Ontario they would pay less than 
$3 a month.” 


N an open letter to Governor Roose- 
I velt, Floyd L. Carlisle, Chairman of 
the Board of Directors of the Niagara 
Hudson Power Corporation. asserted 
that the Governor’s figures were incor- 
rect. Mr. Carlisle’s letter on this point 
was as follows: 


“I read in the morning papers your 
speech on public utilities, delivered last 
evening over the radio, and feel justified in 
addressing this letter to you by reason of 

our statement that matters of public util- 

ity regulation, rates and service ought not 
to be political matters. I am answering 
solely from a business standpoint. 

“May I correct certain important errors 
in your speech? You compared household 
rates using a theoretical consumption of 250 
KWH per month and stated that this in- 
formation had been prepared by one of the 
New York newspapers. You stated that 
the consumer for this theoretical use in Al- 
bany would pay $19.50 per month and in 
Schenectady $9.30. This is entirely incor- 
rect as in Albany for that number of hours’ 
use the rate would be $9.30 per month. You 
stated that in Buffalo the consumer would 
pay $7.90 per month and in Niagara Falls 
$5.53. The Niagara Falls rate is exactly 
the same as Buffalo and a consumer in Buf- 
falo, on the same basis of installed capac- 
ity, could not pay to exceed $5.50. I hope 
you will check and correct these errors. 
The rates are on file with the Public Serv- 
ice Commission in Albany and can be 
checked, of course, by any one. 

“Your statement creates the impression 
that the rates within the territory of our 
companies are much higher than those in 
the Province of Ontario. It is a matter of 
sworn testimony and exact information that 


in the year 1928, the latest figures avail- 
able, the Hydro Electric Commission of 
Ontario and its associated municipalities 
sold within the province 3,061,545,371 
KWH and received therefor the sum of 
$32,431,648. The Buffalo, Niagara & East- 
ern Companies within the Niagara-~-Hudson 
System, although generating 20 per cent of 
their ener; by steam, that year sold 4,436,- 
403,784 K and received therefor the 
sum of $32,911,782. 

“These same companies paid during that 
year taxes to the various governments in 
the amount of $4,546,413, the Ontario sales 
bearing practically no taxes. The entire 
Niagara-Hudson System in 1928 sold 5,913,- 
543,327 KWH and received therefor $62,- 
688,860. The entire system paid in taxes 
to the various governments as of that year, 
$10,118,867. The entire revenue of the sys- 
tem received in that year from household 
and farm consumers was $14,937,189. If 
our companies were relieved of the pay- 
ment of taxes to put them on the same 
basis with Ontario, they could have sold 
electricity to their 600,000 household and 
farm consumers for $4,818,322, which 
would have been less than one-half of the 
amount paid by the householders in Onta- 
rio. Judged by any fair comparison, the 
companies within the Niagara-Hudson Sys- 
tem are furnishing electricity to all classes 
of service cheaper than it is furnished in 

tario. 

“Our companies are prepared to discuss 
at any time, anywhere, with complete 

’ frankness, their rates and service and all 
matters affecting the public interest. If it 
is your desire to enter into a public dis- 
cussion of these matters, it will give me 
great pleasure to join with you in any man- 
ner and at any time you may fix.” 


PUBLIC debate between Governor 
Roosevelt and Mr. Carlisle would 
be both interesting and enlightening. 
The first point the public would like to 
be sure of would be the facts. The un- 
certainty as to the facts would be likely 
to be cleared up by public debaté better 
than in any other way. If the public 
could be sure of the facts it could draw 
its own conclusions. Comparisons of 
rates, however, for the purpose of de- 
termining reasonableness, are very un- 
satisfactory, as the conditions surround- 
ing different companies vary greatly. 

It is common to compare water trans- 
portation rates on a toll free canal, for 
example, with railroad rates, and to say 
that the canal rates are lower than rail- 
road rates, when the canal rates do not 
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represent the entire cost of transporting 
and the railroad rates do. The real 
cost of transportation on the canal may 
therefore be more than the cost of 
transportation on the railroad, although 


the canal rates appear lower than the 
railroad rates. —J. T.C. 
An Open Letter by Floyd L. Carlisle to Hon. 


Franklin D. Roosevelt. New York Times, 
April 24, 1930. 





The Effect of the Electrical Utilities 
on American Civilization 


MONG the producers who have add- 

ed to the wealth of the country, 
the men behind the electric industry 
stand high. The electric industry par- 
ticularly has opened up to the public 
a mine of wealth and comfort. Speak- 
ing over the radio recently, Matthew 
S. Sloan, president of the New York 
Edison Company, stated : 


“The electrical industry anticipates our 
wants even before we think of them, and 
it has crowded improvements so fast upon 
us that there is no time to grant any one 
4 them its full due as a nine days’ won- 

er. 

“If we read in the paper this morning 
that a fourteen-story office building is to 
be created with the aid of electric welding 
instead of the traditional riveting, our won- 
der is overcome by the evening paper, 

’ which announces that the interiors of those 
buildings can now be painted in all sorts 
of patterns with colored lights. Tomorrow 
morning we learn of turbine electric ships, 
and so on. 

“But there is a larger workaday service 
of electricity, which usually escapes our 
notice because it has become so common- 
place. I am thinking of the national use 
of power and its general distribution—what 
it means to the great consuming public. 

“More than 50 million horses, in horse- 
power, are used in the generation of elec- 
tricity in the United States. This horse- 
power produces 104 billion kilowatt hours. 
That means that each one of us, man, 
woman and child, each year uses 880 kilo- 
watt hours. 

“How is this enormous output of ener 
distributed? Seven per cent goes into the 
homes for domestic service, and an equal 
amount to electric railways; 1 per cent 
goes for lighting stores and another 1 per 
cent for the electrified steam railroads; 
58 per cent to the manufacturing indus- 
tries; 11 per cent for other commercial 
use; and it takes 15 per cent of all this 
energy to transmit the rest of it to the con- 
sumers. 

“Think what this means! Eight billion 


kilowatt hours, or five million horses, 
working in our homes, doing the tasks that 
were formerly done by hand. In twenty- 
five years we have seen this new energy 
carried on a slender wire into twenty mil- 
lion homes of the land. Each home uses 
an average of more than 400 kilowatt hours 
—the equivalent of the work of 
horses. 

“And what are these horses doing in the 
homes? Would you like to know the ten 
most popular domestic uses of electricity 
today aside from lighting? Seventeen 
million electric irons; half as many vacuum 
cleaners; washing machines; fans; toast- 
ers, five million of each; three million 
heaters; three million radio receivers on 
lighting circuits; 1 million refrigerators 
and 1 million cookers, and nearly a million 
electric ranges. 

“That means that each family has an 
average of two electrical appliances doing 
the work that was formerly done by hand. 

“At the risk of seeming immodest, I 
submit to you that our industry has pro- 
vided the American = with the great- 
est tool ever devised to eliminate drudgery.” 


If the horses which the electric cur- 
rent replaces for work in the factory 
and the servants which it replaces in 
the home could be materialized so they 
could be seen by the ratepayers there 
would be little talk about the charges 
for the service. All that the customer 
sees is the switch that he turns on. He 
does not see the horses or the servants, 
or even the thousands of employees of 
the company, who are all working for 
his comfort. All of these together fat- 
ten the customer’s pocketbook, rather 
than flatten it. —jJ.T.C. 


Appress on “Some Licut on tHe Licut In- 
pustrY” by Matthew S. Sloan, President, 
The New York Edison Company. Twenty- 
third radio talk on the “New Business 
World,” broadcast April 5, 1930, by the 
National Broadcasting Company. 
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Publications Received 


Co-oRDINATED Moror - Rar - STEAMSHIP 
TRANSPORTATION. By G. Lloyd Wilson. 
New York; D. Appleton and Company. 
228 pages. ’1930. $3.50. 


Report OF COMMISSION ON REVISION OF THE 
Pustic Service Commissions Law. State 
of New York; J. B. Lyon Company, Print- 
ers. 506 pages. 1930. 


Facutty Prrsonnet. Published by Ameri- 
can Association of Collegiate Schools of 
Business, Bloomington, Ind. William A. 
Rawles, Secretary. 404 pages. $3.50. 


Tue RapicaAL CAMPAIGN AGAINST AMERICAN 
Inpustry. New York; National Electric 
Light Association. 96 pages. 





Other Articles Worth Reading 


Feperat Courts AND STATE REGULATION OF 
Pustic Urmities. By David E. Lilienthal. 
Harvard Law Review; No. II; pages 
379-425. January, 1930. 


OKLAHOMA FrancHise Law ANNULLED. By 

Edward F. McKay. American Gas Asso- 
ciation Monthly; pages 13, 17. January, 
1930. Fort Worth gas company sustained 
by decision affecting return, rate, deprecia- 


tion, increased investment. 


Paper & Power. Fortune; pages 65-70. 
May, 1930. 


Sraccertnc Tax Burpen. By Warner Tufts. 
Bus Transportation; pages 81-83. Febru- 
ary, 1930. A preliminary progress report 


of the committee on taxation and vehicle 
restrictions of the National Association of 
Motor Bus Operators, 


Tue Oxpest Utimitry Recains Its Yours. 
By Charles E. Lucke, Jr. Nation’s Busi- 
ness; pages 51-52 a 212-214. May, 1930. 


Tue Urmurtes as AN Issuzr. The New Re- 
public; pages 311-312. May 7, 1930. 


TRANSPORTATION Liprarier. By Homer H. 
Shannon. The Trafic World; pages 1121- 
1123. April 26, 19. 


Way Fear ror Future Generations? By 
Harrison E. Howe. Nation’s Business; 
pages 37-39 and 116. May, 1930. 





Regulatory Laws Were Made to Prevent 
Both Inordinate Rates and Confiscation 


“c HENEVER the gas and electric company’s rates or 
the rates of any other utility produce more than a 


fair return, they are reduced as a matter of course. 


That 


is what the law intended and so far as rates are concerned 


all that it intended. 


Its purpose was not to prevent the 


charging of even high rates, but to prevent the imposi- 
tion of rates that were higher than necessary to fairly 
compensate a utility for the service it renders to the 


public. 
ordinate profits, an 
very thing. 


It was to re gouging, the making of in- 
I insist that regulation does that 


“To say that regulation has collapsed, or that it is in- 


i ie ee ie i a i en 


effective because it cannot deprive a utility of what the 
law says is its right—in other words, to confiscate its 
property—is, I think, rather unsound reasoning. Laws 
for the regulation of utilities were never intended for any 
such purpose.” 


—Haroitp E. West 
CHAIRMAN, MARYLAND PUBLIC SERVICE COMMISSION 
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The March of Events 





Canada 


Montreal Company Reduces 
Electric Rates 


T= Montreal Light, Heat & Power Con- 
solidated, has announced a reduction of 
one-quarter cent per kilowatt hour in the rate 
for electric lighting, which makes the net 
rate 3 cents per kilowatt hour, graduating 
downwards to as low as 14 cents for large 
quantity consumption. Mr. J Norris, 
vice-president and managing director of the 
company, said that this was in accordance 
with the company’s long established practice 
of reducing rates whenever this move is made 
possible by economic operation. It was esti- 
mated that the savings to customers would 
amount to $600,000 annually. 

Since the last reduction in 1928, it is re- 
ported, the company has added to its system 
a number of municipalities in the District of 
Montreal, which formerly were served by 
local plants at much higher rates. 


e 


The announcement of the new rates con- 
tained the statement that unfortunately the 
new rates must still include provision for 
Federal Income Tax, which amounted to 
$789,492.77 in 1929, collected from the rate- 
payers. Mr. Norris said in this regard: 

‘This is an impost from which the con- 
sumers of electricity in certain other prov- 
inces are entirely exempt. We have repeat- 
edly petitioned the Federal Government to 
remove this discrimination against the citi- 
zens of Montreal in particular, and the Prov- 
ince of Quebec generally—with the under- 
standing that we would pass the benefit to 
our customers in a further reduction of 
rates—but, so far, without avail. We would 
like to reiterate the request that our patrons 
exercise every legitimate influence to have 
this tax removed, thus seconding our efforts 
on their behalf, for we believe that justice 
in the matter of discriminatory income tax 
cannot be long deferred.” 


Alabama 


Rules and Practices for 
Electric Utilities 


HERE is a growing interest and necessity 

among the rural population of the state 
for electric Service, says the Alabama Com- 
mission. As a result of co-operative efforts 
during the past several years between the 
Alabama Experiment Station, the Commis- 
sion, and the more aggressive electric utili- 
ties in the construction of rural electric dis- 
tribution lines, today about 5 per cent of the 
farms of the state are receiving electric serv- 
ice. Many of the farms are inaccessible to 


the electric service, but the Commission be- 
lieves that some of the farms are located 
within economic reach of the existing elec- 
tric lines. 

With these points in mind, the Commission 
has ordered all electric utilities in the state 
to appear through the proper representatives 
at a hearing on June 2nd to show cause why 
the Commission should not prescribe reason- 
able rules and regulations governing electric 
extensions to serve rural consumers. The 
Commission proposes, after proper investi- 
gation and hearing, to establish a standard 
code of rules and practices governing utili- 
ties in this service. 


= 


California 


Power Merger In Hands 
of Commission 
T= Commission on April 28th took under 


advisement the proposed merger of the 
Pacific Gas & Electric Company with the 


Great Western Power Company, the San 
oe Light & Power Corporation, and the 

idland County Public Service Corporation. 

At the final hearing on that date Preston 
Higgins, Oakland city attorney, attempted 
unsuccessfully to get a definite statement as 
to how much the savings of the company 
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would be from the merger. A F. Hocken- 
beamer, president of the Pacific Gas & Elec- 
tric Company, says the San Francisco Chroni- 
cle, estimated the savings between $1,000,000 
and $1,500,000, but he insisted that the mer- 
ger would have to be in operation before an 
accurate estimate of savings could be ascer- 
tained and passed on to the consumer. He 
pointed out the further fact that rate ques- 
tions would be up to the Commission. 

The city of Oakland has been especially 
interested in the merger proposals because it 
is possible that $28,000 annually in taxes will 
be lost to the city. These taxes were re- 
quired under a franchise provision which 
might not remain in effect after a new cor- 
porate set-up. It was finally agreed to leave 
the tax question to the Commission. A de- 
mand for an appraisal of all of the com- 
pany’s properties was also left to the Com- 
mission. The appraisal had been demanded 


by Oakland representatives. 
YY 


Lower Rail and Water Rates 
to Be Tried 


ine slash in rail and water passen- 


ger rates between Los Angeles and San 
Francisco, says the San Francisco Chronicle, 
may become permanent as a result of a rul- 
ing of the Commission on April 29th that it 
would not interfere with the new trial rates. 
The reduced price is $10 for a round-trip 
ticket. This was proposed as an experiment 
by the Southern Pacific Company and the 


Los Angeles and Pacific Steamship Company. ° 


The San Francisco Chronicle informs us: 
“Contending that its trains were losin 
business between here and Los Angeles, | 
were operating in some cases at a loss, the 
Southern Pacific proposed to the Commis- 
sion that with the two steamship companies 
it would offer a special $10 ticket, good on 
all trains leaving here May 9th and 10th and 
leaving Los Angeles May 9th and 13th. Say- 
ing bus transportation was making great in- 
roads in its passenger revenue, the Southern 
Pacific proposed this new rate as an experi- 
ment, which, if it brings the desired business, 

will become permanent.” 

Earl A. Bagley, vice president of the Paci- 
fic Grayhound Lines, which operate various 
motor transit lines is reported as objecting 
to the reduction, saying that his company 
could not possibly meet such a low rate. The 
bus fare at present between these cities is 
$19.50. The Chronicle continues: 

“The Los Angeles Steamship Company and 
the Pacific Steamship Company in order to 
stimulate water travel, have agreed to meet 


the Southern Pacific’s cut and will issue spec- 
ial $10 round-trip tickets May 8th and _ 
Their present round-tri Pac rate is $22.75, the 

same as the Southern ific’s, with special 


excursion rates of $18.” 


* 


San Diego Car Fares 
May Be Raised 


ee yo was made on April 23rd 
A by S. E. Mason, een’ om manager of the 
San Diego Electric ilway Company, that 
the Commission would be asked to allow an 
increase in fares. The proposal was outlined 
to members of the city council. 

There are two changes in the 
schedule, says the San Diego 
continues : 

“Under the proposed schedule, : approved 
by the State Commission, the pass will 
be superseded by a $1.25 weekly sane which 
will be good for travel to and from Ocean 
Beach, Mission Beach, Coronado (including 
the ferry), National City and out University 
avenue as far as Fifty-sixth street. The 
$1.25 pass also will be good for travel be- 
tween any of these points. No extra charge 
will be made for travel from the limits of 
the outer zone to any of the destinations 
named. 

“The 73-cent token will be eliminated en- 
tirely. This change will make it necessary 
for the casual rider to pay a straight fare of 
10 cents to any destination in the outer zone, 
and the consistent and frequent rider may 
take advantage of the weekly $1.25 pass.” 

Mr. Mason said that the company was not 
asking for a full return of 6 per cent on its 
investment of about $10,000,000; that the 
change proposed could not possibly bring 
such a return; but that it would bring a re- 
turn of between 2 and 3 per cent. e said 
that the company had been running in the 
“red” for several years, in addition to the 
need of money for replacements, extensions, 
and new equipment. Automobile travel was 
blamed for low revenues of the street rail- 
way. 

The announcement of a higher fare pro- 
posal stirred up a buzz of excitement at the 
City Hall, ~~. the Los Angeles Times. City 
Attorney M. W . Conkling expressed the opin- 
ion that the Commission, which fixed rates 
in 1929 when the city failed to contest the 
rate, has authority to fix fares now. Coun- 
cilman S. P. McMullen expressed the opin- 
ion that the council has the right to 
street-car fares, and he proposed that the 
question of higher railway fares be put to 
a vote of the people. 


resent fare 
nion, which 


e 
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Indiana 


Car Service Restrictions by City 
Meet Opposition 


Te Terre Haute, Indianapolis & Eastern 
Traction Company has asked the Com- 
mission to declare void several provisions of 
an ordinance passed by the Brazil city coun- 
cil which are alleged to be unreasonable. 
The complaint is made that the traction 
company would suffer irreparable loss and 
its coypenr would be inconvenienced greatly 
if the ordinance goes into effect. The In- 
dianapolis Star says: 

“One of the sections of the ordinance made 
unlawful the- carrying of any freight over 
tracks in Brazil city streets. Only baggage 
of passengers was excepted. This section 
would prevent the traction company from 
hauling freight between Indianapolis and 
Terre Haute, the company set out. 

“Another complaint was against establish- 
ment of a speed limit of six miles an hour 
within the city limits of Brazil. Four miles 
an hour was made the maximum speed for 
crossing street intersections. 

“The ordinance also provided that head- 
lights on traction cars must be dimmed with 
a copper wire screen and that cars must be 
equipped with a front fender. Both of these 
safety provisions are antiquated, according 
to the company’s complaint. 

“The T. H. I. & E. also complained of a 
provision, which requires all cars to stop at 
any street crossing when signaled by persons 
desiring to ride and to discharge passengers 
at any street intersection within the city. 
The company contended that this was unrea- 
sonable because it operates several limited 
cars over the Terre Haute division.” 


These proceedings are under special provi- 
sions giving the Commission appellate powers. 


~ 
Right of Attorney General to 
Appear in Rate Action 


TS right of Attorney General James M. 
Ogden and his assistant, G. W. Huff- 
smith, to appear in the telephone rate case 
of the city of Terre Haute involving the 
Citizens Independent Telephone Company 
has been raised by the city. The contention 
is made that the Commission is legally an 
impartial entity and has no right to appear, 
either in behalf of plaintiffs or defendants in 
such a case. It is further set out that it is 
the duty of the attorney general and his 
deputies to represent the people, the users of 
the telephones, instead of the Commission and 
the Citizens Independent Telephone Com- 
pany. 

This presents an interesting question. It 
has been the usual practice, when a Com- 
mission enters an order, for the party who 
objects to the order to start a court pro- 
ceeding against the Commission as well as 
the victorious party. Sometimes this is a city 
and sometimes it is a company. The Com- 
mission is, therefore, allied with one of the 
parties to uphold its order. The attorney 
general usually appears for the Commission. 

The Indiana Commission had authorized 
an increase in rates for the Citizens Inde- 
pendent Telephone Company. The city of 
Terre Haute filed suit to upset the Commis- 
sion order. The telephone company filed a 
tariff complaint alleging that even the rates 
fixed by the Commission were too low. 


e 


Maine 


Regulations Adopted for 
Electric Companies 


HE Commission on April 29th adopted a 
_4& schedule of rules and standards of serv- 
ice for electrical companies which will go 
into effect August Ist. These do not specify 
rates to be charged. We read in the Lewis- 
ton Journal: 

“The regulations adopted are similar in 
most respects to those of the Bureau of 
Standards in Washington, in accordance 
with which many Maine companies have been 
furnishing service. Deviation from standards 
shall be permitted only upon the consent of 
the Commission. 

“The regulations define types and limits 


electrical service to domestic and commercial 
users. They limit infrequency of voltage and 
provide for periodic testing of meters to in- 
sure their accuracy. The service schedule 
provides that bills showing meter readings 
shall be rendered at regular intervals and for- 
bids the discontinuance of service for non- 
payment or violation of the company rules 
unless the company has ‘diligently tried to 
induce customers to comply with its rules and 
regulations or to pay his bills.’ 

“After satisfying this clause the utility 
may discontinue service after forty-eight 
hours written notice. Where fraudulent use 
of electricity or dangerous conditions are 
found to exist on the customer’s premises, 
the service may be discontinued without 
notice.” 
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Minnesota 


Gas Company Rejects Ordinance 
Rate and Starts Suit 


HE dispute over gas rates in Minneapolis 
was again thrown into Federal court on 
May Ist when the Minneapolis Gas Light 
Company rejected the rate schedule fixed by 
a city ordinance and announced its own 
schedule of rates. It then filed suit in Fed- 


eral court'to prevent interference with these 
rates. 

The matter went to Federal court a while 
ago, but action was refused. The court sug- 
gested that further negotiations be conducted 
between the city and the gas company and 
that a rate ordinance be adopted. These ne- 
gotiations failed to bring about harmony, and 
the council approved rates, which the com- 
pany claims are confiscatory. 


Missouri 


Decision Reserved on Water 
Company Sale 


HE Commission at the end of hearings on 
April 23rd took under advisement the 
application of the Commonwealth Utilities 
ration of Philadelphia for authority to 
acquire stock control of the St. Louis County 
Water Company. The corporation sought 
approval of its contract to purchase the four- 
teen thousand outstanding shares of no par 
value common stock of the St. Louis County 
Water Company at $225 a share, or a total 
of $3,150,000. Assumption of liability for 
outstanding bonds and preferred stock would 
make the total cost approximately $8,350,000. 
The sale has been opposed by the League 
of Municipalities of St. Louis County, com- 
prising 11 towns and the city of St. Louis, 
on the grounds that the price is excessive, 
that the transfer would be contrary to pub- 
lic interest, and that the purchasers would 
either have to increase rates to obtain a fair 
return or refuse to make deserved decreases. 
The charge that the price would be ex- 
cessive was denied by the applicants, who 
contended that the acquisition of property by 
the Commonwealth Corporation and its par- 
ent holding company, the United Gas Im- 
provement Company of Philadelphia, would 
be a benefit to the public and the operating 
company. It was declared that present reve- 
nues would provide a return of about 6 per 
cent on the price to be paid for the common 
stock. 

When representatives of the Common- 
wealth Corporation would not commit them- 
selves on the question whether an increase in 
water rates might be made at some future 
time, Bennett C. Clark of St. Louis, attorney 
for the Commonwealth asked a witness to 
state what had been the policy of the holding 
company as to not increasing rates of its sub- 
sidiaries. City Attorney Joseph H. Grand of 
University City objected that this would be 
irrelevant. The Commission ruled that the 
witness could answer, and he stated the ex- 


perience of the company had not been to in- 
crease rates and that in some instances it 
had reduced rates. 


* 


Prohibition of Jitneys in 
Business District 
A= to prohibit operation of so-called 


jitneys or service cars in the congested 
business district of St. Louis, according to 
the St. Louis Post-Dispatch has been intro- 
duced in the Board of Aldermen at the re- 
quest of employees of the People’s Motor 
Bus Company. Officers of the street car em- 
— union are said to be co-operating. 
he ordinance would make it unlawful to 
operate a vehicle for hire carrying less 
ten passengers and without a meter on cer- 
tain streets. These streets include a large 
rtion of the central downtown district. 
he result would be the abolishing of service 
cars, since the field for them is carrying pas- 
sengers between downtown and residential 
districts. Their abolition had been recom- 
mended by R. F. Kelker, Jr., engineer for 
the Transportation Survey Commission, and 
by the commission’s committee on co-ordi- 
nation of street cars and busses, conditioned, 
however, on the operation of fast express bus 
service by the bus company as a substitute. 


7 
Bus Regulation in Cities 


HE St. Louis Public Service Company 

has asked the Supreme Court to compel 
the Commission to assume jurisdiction over 
operations of the company in the city of St. 
Louis. The Commission had held that it was 
without regulatory authority of operations 
within the city. 

The company had applied to the Commis- 
sion for a certificate after a permit had been 
obtained from the city. The petition of the 
bus company sets out that it is necessary that 
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the law be determined so that it can be 
known whether the entire co-ordinated 
metropolitan transportation systems—street 
railways and busses—are subject to regulation 
by the Commission, or whether part is under 
the jurisdiction of another regulatory body, 
so that it can be known whether city bus lines 
may or may not be extended without get- 


ing a certificate from the State Commission. 
he city of St. Louis has vigorously op- 
guest regulation by the State Commission. 
he city, through its board of om service, 
grants revocable permits for bus operation 
and also regulates fares of service. It seeks 
to maintain complete control of motor bus 
operations. 


v 
New Jersey 


Transportation Service Linked 
with Fares 


ERVICE as well as fares will be considered 

in working out future plans for the Pub- 
lic Service Co-ordinated Transport, says the 
Newark News. This develo at a confer- 
ence of the Commission’s special counsel and 
legal representatives of approximately fifty 
municipalities on April 29th. The News re- 
ports : 

“The consensus was that what people gen- 
erally were most interested in was proper 
service; that if they could get that service 
they would be willing to pay for it; that the 
inquiry by the special counsel, in co-opera~ 
tion with a committee representing the munic- 
ipalities, should be two-fold—establishment 
of a reasonable rate of fare and an improved 
transportation system. .. . 

“Mr. Herrmann explained the plan of in- 
quiry as follows: The appraisals made in 
1918-21, in the last Public Service trolley 
fare case, would be used as a basis. Out of 
those appraisals would be taken all property 
abandoned since, or no longer used or use- 
ful in the rendition of service. The busses 


e 


then would be considered, with elimination at 
first of the so-called intangible value. 

“Later some of that value would find its 
way back in going concern value or develop- 
ment costs. In this way, Mr. Herrmann 
thought, an approximation of present value 
could be found within 2 per cent of accuracy. 

“Spaulding Frazer raised the point the ap- 
praisals of ten years ago might be excellent 
as a basis for computation of trolley property 
value today, but argued they would be of no 
help in valuing the busses. He believed a 
new appraisal should be made as far as the 
busses were concerned. This met with gen- 
eral approval. 

“Mr. Herrmann indicated the Haight val- 
uation of $110,000,000, found when the case 
was carried to the Federal court by the com- 
pany, might be used as a basis for computa- 
tion of present day value, with adjustments 
for retirements on the basis of the value 
assigned to them in that appraisal, not on 
book costs.” 

A hearing before the Commissioners in 
April was adjourned to May 22nd in order 
to give the attorneys for the municipalities 
time to pr e their case against the fare 
proposals of the transportation company. 


New York 


Depreciation Theory May 
Figure In Phone Rate Fight 


A tincven it is reported that the New 
York Telephone Company has reluctant- 
ly yielded to the rate decision of the Com- 
mission entered on May Ist holding down 
resident telephone rates, but making a greater 


ween the home rate and the 
business telephone rate, Corporation Counsel 
Arthur J. W. Hilly, of New York city, con- 
templates further action to secure a cut in 
business phone rates. 

The Commission did not accept his sug- 
gestion of ordering a change from the 


differential 


straight-line depreciation method used by the 
telephone company, and he has intimated that 
he will make this the basis for future pro- 
ceedings. The New York Times quotes him 
as follows: 

“As soon as the opportunity presents it- 
self, and I can get time away from the im- 
portant litigation on Delaware water diver- 
sion, I will take up consideration of an appli- 
cation to the Public Service Commission to 
change the telephone company’s straight-line 
depreciation method. I feel this will result 
in a very substantial decrease in rates. 

“As far as I am concerned I have only 
just begun to fight in this case.” 

The corporation counsel proposes to allow 
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the company in its operating expense account 
each year only sufficient depreciation reserve 
to meet actual property retirements during 
the year. The company now charges to op- 
erating costs annually an amount equal to 5.1 
per cent of the cost of all of its depreciable 


property. This has resulted during the past 
in accumulating a depreciation reserve in 
which there is now a balance of $170,000,000. 

The telephone company urges that its pres- 
ent method is necessary to care for the fu- 
ture needs of a fast growing plant. 


Oregon 


Power Rates Decision Delayed 
Pending Traction Probe 


HE decision of the Commission on resi- 

dential and commercial power rates in 
Portland has been delayed, according to the 
Portland News, pending a new study of the 
traction properties of the Portland Electric 
Power Company which has been undertaken 
by the city. This is because of the close in- 
ter-relation of the traction elements with the 
purely power facilities. The News, referring 
to Chairman Frank J. Miller, says: 

“Miller pointed out that should the Com- 
mission issue its order on the valuations now, 
it would seriously hamper the city in its new 
study and negotiations with the company on 


the plan. The Commission’s figures proba- 
bly would be higher, and, having been de- 
clared, would be more difficult for the city 
to pry down for the service-at-cost plan. 

“If, on the other hand, the city and the 
company reach a basis for the new plan, the 
values agreed upon then would necessarily be 
taken by the Commission for its order. . . . 

“The Commission at its recent power hear- 
ing held open the street car case. It granted 
the city until November, following the gen- 
eral elections, in this matter. hould the 
Carey & Harlan plan work out to the satis- 
faction of both sides in the dispute, it likely 
will come before the voters at this election. 
[In regard to negotiating for an agreed value 
. be used in connection with service-at-cost 
plan. 


e 


Pennsylvania 


“Prior to the opening of the South Broad 
street tube last Sunday a token and an ex- 
change would take one from any point on 
Market or Walnut street to any point on any 
of the uptown feeder lines—total cost 104 


Fare Increase in Philadelphia 
Unauthorized in Claim 


1rHout the sanction of, and without 

even consultation with, civic officials, 
according to Mayor Mackey, reported in the 
Philadelphia Record, the Philadelphia Rapid 
Transit Company has put into effect a new 
rule, which means that a large number of car 
riders must pay 15 cents in place of 104 cents 
to get to and from business and the shopping 
district. This paper tells us: 


cents. Now the ‘transfer on exchange’ has 
been abolished and two tokens, 15 cents, is 
the fee demanded. Germantown and the en- 
tire northern district of the city is affected 
by the change. 

“The Transit Department will first seek to 
discover if the Public Service Commission 
authorized this change.” 


Wisconsin 


Fare Increase Means Lower 
Electric Rates 


HE Commission has authorized higher 


fares in Milwaukee, and as a result the 
Electric Company will file a schedule of lower 


electric rates. In the past the claim has been 
made that the street car riders were being 
carried for low fares at the expense of the 
electric department of the company. 

City Attorney John M. Niven will insist 
that the man who pays higher car fares gets 
the lower electric rate—the householder. 
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The Latest Utility Rulings 


Cotorano Commission: Reasoner v. Ant- 
lers Livery & Taxicab Co. A sight-seeing 
bus company which was a subsidiary of a 
hotel in the Pikes Peak region was ordered 
to discontinue the practice of soliciting and 
transporting passengers holding tickets 
drawn on other sight-seeing companies 
through arrangements with the hotel accom- 
modating such tourists. (Reviewed in this 
issue.) 


IpaHo Commission: Re McFayden. An 
application for a certificate to construct and 
operate a gas transmission and distribution 
system in Franklin, Oneida, and Bannock 
counties was approved. 


IpaHo Commission: Re Osborn Utilities 
Corp. A water utility was directed to im- 
prove service upon complaint of twenty-five 
consumers. 


IpaHo Commission: Re Parma Telephone 
Co. An application of a telephone sr 
to increase rates was granted, but the Com- 
mission refused to take any action regarding 
a revision of the rules and regulations of the 
company until further evidence should be sub- 
mitted. The Commission also disapproved 
of certain concessions to stockholders of the 
company by way of reduced rates. 


Intrnors Commission: Merchandise Bank 
& Trust Co. v. Chicago Rapid Transit Co. 
Upon petition of the future tenants of the 
Merchandise Mart now under construction 
at Kinzie and North Wells streets, in the 
city of Chicago, the elevated railway com- 
pany was directed and authorized to con- 
struct a new station in connection with the 
second floor of the new building. 


Ittrnots Commission: Re Nokomis Bus 
Line, Inc. A bus carrier was given a cer- 
tificate of convenience and necessity to 
transport passengers between Pana and 
Decatur, Illinois, over the objection of the 
Illinois Central Railroad Company, the IIli- 
nois Power & Light Corporation, and the 
Illinois Traction, Inc. 


Ittrnoris Commission: Ridge Civic Coun- 
cil v. Chicago City Railway Co. As a result 
of the complaint of a civic organization as 
to the inadequacy of street railway facili- 
ties in the vicinity of Western avenue and 
West 103rd street in the city of Chicago, the 
street railway company was required to in- 
stall motor bus service. 


Ittrnors ComMIssIon: Re Southeastern 
Illinois Gas Co. Application of a gas util- 
ity for a certificate to construct and operate 
a gas system in the city of Carmi and its 
vicinity, making use of the new butane proc- 


ess for transmission from the manufacturing 
plant to the territory, was granted. (Re- 
viewed in this issue.) 


Marne Commission: Re Atlantic Motor 
Express. The Commission ratified the pre- 
viously unauthorized action of the stock- 
a in decreasing the capital stock of the 
utility. 


Maine Commission: Commission v. Sears- 
port Water Co. A proposed rate schedule of 
the Searsport Water Company was disal- 
lowed as imposing too heavy a burden on 
certain classes of service, and the Commis- 
sion prepared its own schedule. Exception 
was also taken to certain revaluation esti- 
mates made by the utility. 


Marne Commission: Commission v. New- 
port Water Co. The Commission considera- 
bly modified a proposed increased rate sched- 
ule by a water utility. The company was 
also directed to supervise the condition of 
its water supply by proper flushing of its 
system. 


Marne Commission: Re Gray Water Dis- 
trict. A petition of a water district, brought 
under Maine’s new law which permits the 
trustees of a water district to borrow money 
temporarily and issue negotiable notes there- 
for, was granted. The petition sought au- 
thority to issue bonds for the purpose of 
discharging notes payable and for the acquisi- 
tion of certain property. 


Maine Commission: Re Portland Gas 
Light Co. An application for the approval 
of an issue of securities was granted. 


Micuican Commission: Re Chicago & 
North Western, Railway Co. An application 
of the railroad company to abandon an 
agency station at Ingalls, Michigan, and to 
substitute instead a caretaker, was denied. 
The Commission stated that the railroad was 
not justified in including, as expenses for the 
maintenance of such station, such items as 
train, yard, tracks, equipment, and structural 
expenses, since these charges would continue 
even if the station were abandoned. 


Micuican Commission: Re Escanaba 
Power & Traction Co. The Michigan Com- 
mission took jurisdiction of an application 
by a utility for authority to increase electric 
rates, notwithstanding an alleged outstand- 
ing rate contract, where the city of Escanaba 
appeared to have regarded the contract as 
terminated. 


Missourt CoMMIssion: Crowe v. Union 
Electric Light & Power Co. The action of 
an electric utility in discontinuing service to 
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premises where meter readings showed that 
electric current was being diverted was ap- 
proved, notwithstanding the fact that no de- 
vice for diverting the current was found on 
such premises, The Commission reiterated 
its jurisdiction over such matters. 


Missourt Commission: Re Kansas City, 
Independence & Fairmount Stagelines Co. 
An application of a motor carrier for au- 
thority to operate from Independence to 
Kansas City, Missouri, was denied. The 
Commission said that an auto line carrying 
500 passengers a day did not indicate that 
it would promote public convenience and 
necessity, where the competitive street car 
line, the Kansas City Public Service Com- 
pany, was serving 8,700 passengers a day, 
and the latter was directed to install bus serv- 
ice so as to take care of the additional de- 
mand. (Reviewed in this issue.) 


Missourt Commission: Re Southwestern 
Transportation Co. In granting an applica- 
tion for a mit to engage in the interstate 
transportation of freight by motor, the Com- 
mission pointed out that it had no authority 
over the intrastate transportation of freight 
by truck. 


NesrasKa Commission: Hinrichsen v. 
Dawson County Irrigation Co. An irriga- 
tion utility was compelled to extend service 
to an applicant, so as to develop 1930 crops, 
on the same financial basis as was charged 
other consumers. 


NesrasKaA Commission: Re Lincoln Tele- 
phone & Telegraph Co. An application for 
approval of certain increased metallic rural 
telephone rates at Edgar, Nebraska, was 
granted. 


NesrasKa Commission: Re Mentz. The 
operator of a bus line was permitted to re- 
vise his schedules between South Omaha and 
Papillion, Nebraska, so as to cut down oper- 
ating losses. No public hearing was held. 


New Jersey Commission: Re Central 
Railroad Co. of New Jersey. A railroad 
company was given permission to discontinue 
the operation of certain passenger trains be- 
tween Flemington and Somerville, New Jer- 
sey. 


New Jersey Commission: Re Favier. 
An application for the approval of municipal 
consents to extend the Manville-Flemington 
bus route into the borough of Flemington, 
and to operate additional busses, was 
granted. 


New Jersey Commission: Freeholders of 
Ocean County v. New York & Long Island 
Railroad Co. Approval was granted for the 
construction of a highway crossing at grade 
at Point Pleasant Beach, New Jersey. 


New York Transir Commission: Re 
Long Island Railroad Co. The Long Island 
Railroad Company was directed to install, 
not later than June 15, 1931, certain service 
improvements, including the purchase of one 
hundred 80-seat passenger cars. 


Norta Daxotra Commission: Re First 
Farmers canons Association. The appli- 
cation of the First Farmers Telephone Asso- 
ciation to operate telephone lines in the city 
of Lansford was granted in view of the fact 
that the city authorities had ousted the 
Northwestern Bell Telephone Company, upon 
the expiration of the latter’s franchise. 


OxKLaHoMA Supreme Court: Gibbons v. 
Missouri, Kansas & Texas Railroad Co. An 
order of the Oklahoma Commission direct- 
ing the removal of a signboard obstructing 
the view of trainmen travelers at a rail- 
road and highway crossing was sustained. 
The court held that a statute authorizing the 
the Corporation Commission to order re- 
moval of obstructions to view at highway 
crossings was a valid exercise of police 
power, and not violative of the Constitution 
in the sense of depriving citizens of property 
without just compensation. (Reviewed in 
this issue.) 


Texas Court or Civ Appears: State v. 
Jarmon. The Railroad Commission’s rule 
relating to the drilling of oil wells near prop- 
erty lines was held to be a valid exercise of 
police power, and not violative of the Con- 
stitution. 


. Untrep States Supreme Court: Chesa- 
peake & Potomac Telephone Co. v. United 
States. A telephone company which con- 
structed a large switchboard for the War De- 
partment during the Great War under con- 
tract specifying the charges to be paid by 
the government was not permitted to recover 
the cost of the construction, upon removal 
of the switchboard, in an action under a 


special statute, known as the Dent Act, per- 
mitting the payment of additional compensa- 
tion for supplies furnished the government. 


West Virctinta Commission: Re Wheel- 
ing Electric Co. An electric company was 
permitted to revise domestic rates so as to 
permit the establishment of a single meter 
rate for residential customers, providing a 
method under which they might purchase 
service for heavy duty appliances at a lower 
rate per kilowatt hour and the establishment 
of a combined light and power rate for large 
customers using electric service for 
light and power. 


Wisconsin Commission: Re Waunakee 
Municipal Electric Department. A municipal 
utility was permitted to increase power and 
rural rates, and to offer an optional demand 
charge to seasonal power consumers. 
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A New Radio Utility Is Licensed 


ONSIDERABLE doubt has been 
«? expressed concerning the util- 
ity or non-utility status of the 
radio. Leading jurists have differed. 
Thus the question of whether, for 
instance, a State or Federal Commis- 
sion would ever be within legal 
bounds (assuming that it had statu- 
tory authority) in regulating the rates 
charged by broadcasting stations for 
“time” or in preventing discrimina- 
tions or preferences in the charging 
of such rates, continues to be a highly 
debatable legal point. 

Recently, however, the Federal 
Radio Commission licensed a broad- 
casting service which appears to be, 
on the admission of the operators 
themselves; clearly a public utility. 
True, it is a highly specialized serv- 
ice, but the case may point the way 
for future ventures by Commissions 
into this virgin field for public regu- 
lation. 

The agency so licensed was the 
Aeronautical Radio, Inc., which pro- 
poses to operate aviation radio facili- 


ties of various air transport lines on a 
co-operative basis. Mr. Louis G. 
Caldwell, attorney for the new or- 
ganization and former counsel for the 
Radio Commission, announced that 
the corporation will hold title to fre- 
quencies allocated to air transport 
companies for the joint use of aero- 
nautics as a whole. 

Under the policy adopted by the 
Commission these frequencies, al- 
though licensed at present to individ- 
ual lines, are for the general use of 
established air services and for itiner- 
ant planes. The new corporation will 
take over these facilities for operation 
on a co-operative basis, with expenses 
of maintenance prorated among the 
participating services. 

It was explained by Chairman 
Saltzman in connection with the 
Commission’s action that it did not 
have any authority to sanction the 
creation of the corporation except in 
so far as it respects the Commission’s 
policy in the allocation of frequencies 
to the stations. 


Another Butane Gas Service Is Launched 


I" a recent issue of Pusiic UTILI- 
TIES FoRTNIGHTLY we comment- 


ed, or, to be more accurate, speculated, 
in these pages about the compara- 
tively new development in the gas in- 


dustry, to-wit: butane gas. We ob- 
served the initiative taken in Illinois 
and California by some gas companies 


in the application of this development 
to commercial gas distribution. 

More recently there comes to us 
news of the action of the Illinois 
Commission in granting a certificate 
of convenience and necessity to the 
Southeastern Illinois Gas Company, 
to operate in and about the city of 
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Carmi. The opinion of the Commis- 
sion in granting this authority shows 
clearly just how the utility proposes 
to employ butane gas. It says: 


“The petitioner proposes for at 
least the initial service to construct 
a plant for producing what is known 
as butane gas. Butane is a by- 
product of the manufacture of gaso- 
line from natural gas. The petitioner 
represents that an adequate supply of 
the said by-product will be available 
for at least several years. The bu- 
tane is produced at refineries and 
will be shipped to the petitioner’s 
plant in tank cars. At the said plant 
the butane is passed through certain 
processes which change it from the 
liquid to the gaseous state having a 
heating value and other character- 
istics to conform with the require- 
ments necessary for public. utility 
service. The petitioner represents 
that the said gas is suitable for the 


e 


purposes for which public utility gas 
is used; that the products of com- 
bustion are non-poisonous and not in 
any way offensive or objectionable 
and that its heating value can and will 
be controlled so as to conform with 
the standards established by this 
Commission.” 


The significant fact about this de- 
velopment is that it is now possible 
for small communities to have gas 
service where there is no transmission 
line source of supply, and where it 
might not appear feasible to place a 
gas plant of the more common type 
upon a paying basis within a reasona- 
ble length of time after its construc- 
tion. There was evidence that such 
a type of plant could be installed and 
placed in operation at a much lower 
initial cost than a plant producing 
water gas or coal gas. 


A Hotel-Sight-seeing Bus Combination 
Is Restrained 


HE wisdom of combining utility 
and non-utility business has, in 
some instances, been questioned. 
There have been cases where it has 
been the cause of unfair competition. 
Such was the case of a Maryland 
electric utility some years ago which 
also conducted an electric wiring 
business. The Commission of that 
state said that a rule of the utility 
requiring the inspection of house wir- 
ing done by other than its own de- 
partment as a prerequisite to the ex- 
tension of service was a discrimina- 
tory practice and unfair to independ- 
ent electricians. 
A case involving motor utilities re- 
cently emanated from Colorado. It 
appears that the Antlers Livery & 


Taxicab Company, operating sight- 
seeing busses in the Pikes Peak re- 
gion, is a subsidiary of the Antlers 
Hotel Company. The hotel company 
receives 20 per cent of the rate 
charged by the bus company in pay- 
ment for the use of its lobby as well 
as the sole privilege of soliciting 
motor vehicle sight-seeing passenger 
business in the hotel. 

One of the other sight-seeing opera- 
tors complained to the Colorado Com- 
mission that the Antlers Company 
was using its connection with the hotel 
to solicit sight-seeing business orig- 
inally consigned by eastern tourist 
agencies to other operators. It ap- 
pears that the complainant went to 
considerable expense to obtain sight- 
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seeing business from these tourist 
agencies and would receive advice 
from them as to the intended arrival 
of the tourists. 

The complainant further claimed 
that he spent some time making con- 
tact with the passenger on his arrival, 
arranging equipment and trips in such 
a manner as to meet the convenience 
of the prospective passengers. But 
when he would go to meet the train 
he found the passengers already do- 
ing business with the Antlers Com- 
pany through the good offices of the 
hotel. 

The Commission stated : 

“No other motor vehicle carrier in 
the sight-seeing operations, except the 
defendant, pursues this same prac- 
tice. Most of the sight-seeing opera- 
tors do not have the inter-relation- 
ship of a hotel company and a trans- 
portation company, such as exists 
with the defendant and the hotel 
company. The payment on a com- 
mission basis for rental, etc., by the 


transportation company to the hotel 
company is a decided inducement on 
the part of the hotel company to en- 
courage the practices complained of. 
This is the usual result, when a com- 
mon carrier operation is conducted in 
connection with some other business. 
Perhaps the correct solution of such 
a problem as is presented in the in- 
stant case can best be dealt with by 
requiring that a common carrier’s 
business must be absolutely inde- 
pendent of any other business. This, 
however, is not an issue that we have 
before us at this time, and anything 
we say herein should not be taken as 
determinative of such an issue if the 
same should hereafter be raised.” 


Whereupon, the Commission or- 
dered the Antlers Company to cease 
from soliciting and accepting for 
transportation passengers who hold 
transportation tickets issued by tour- 
ist agencies designating other motor 
vehicle sight-seeing carriers to per- 
form the transportation services in- 
volved. 


The Problem of the Signboard 
at Grade Crossings 


pane at the jurisdiction of Com- 
missions is restricted to public 
utilities, but occasionally there arises 
a situation where the Commission 
may assert jurisdiction over parties 
other than those engaged in public 
service operations. Such was the case 
of the Oklahoma Commission when 
it issued an order directing the Gib- 
bons Outdoor Advertising Company 
to remove a signboard from certain 
property owned by Mr. Gibbons him- 
self. 

The order was made pursuant to a 
complaint filed with the Commission 
by the Missouri, Kansas & Texas 


Railroad Company, in which it set 
forth that the signboard in question 
was along the highway adjacent to 
the right of way of the railroad at a 
grade crossing near Mangum, Okla- 
homa. The railroad company alleged 
that the signboard rendered the cross- 
ing more hazardous by obstructing the 
view of trainmen and motorists. 
Acting under the authority of a 
statute giving to it general jurisdic- 
tion over the regulation of grade 
crossings, the Commission investi- 
gated the case and ordered the re- 
moval of the offending signboard, 
whereupon Mr. Gibbons appealed. 
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The question on appeal was—How 
far from the highway can a Commis- 
sion regulate a party not a public util- 
ity? It was one of the contentions 
of Mr. Gibbons that the statute gave 
the Commission authority only over 
offending property owned by utility 
companies, or situated on public prop- 
erty. Judge Clarke, although he 
otherwise dissented from the rest of 
the Oklahoma supreme court, con- 
curred in this view. 

The majority of the court, how- 
ever, held that a statute authorizing 
the Corporation Commission to order 


the removal of obstructions to view 
of highway crossings was a valid ex- 
ercise of police power, and that the 
destruction of property caused by the 
exercise of this power, even though 
it belonged to a private individual 
and was situated on private property 
was not the taking of property with- 
out compensation within the meaning 
of the Constitution. 

This decision causes one to wonder 
what would have happened if Mr. 
Gibbons had built a house instead of 
a signboard on the location in ques- 
tion. 


A Street Railway Is Told to Furnish Auto Service 
Proposed by Others 


“The evidence shows that while the 
auto line is serving 500 passengers 


daily the street car line is serving 


8,700 passengers daily. Does this 
indicate a public convenience and 
necessity to be promoted? We think 
it does not.” 


HESE are the words of the Mis- 

souri Commission in denying the 
application of the Kansas City, Inde- 
pendence & Fairmount Stagelines 
Company permission to operate as a 
motor carrier between Independence 
and Kansas City, Missouri. In the 
same proceeding the Commission di- 
rected the Kansas City Public Service 
Company, which operates the street 
car service in that territory and which 
protested against the proposed serv- 
ice, to place into service a sufficient 
number of sedan automobiles or light 
busses to meet the demand on the part 
of the patrons of the route in ques- 
tion for the automotive type of trans- 
portation. 


“The inference may fairly be 


drawn, however, that the existing 
authorized carrier should be directed 
to provide the special auxiliary serv- 
ice to accommodate this indicated 
limited demand. In so doing the 
public would be completely served 
and the carrier already occupying the 
field would be protected against the 
danger to its earnings which must 
arise if a competitive service should 
be introduced into the situation.” 


In other words, the Commission is 
of the opinion that public convenience 
and necessity should be judged from 
a broad general viewpoint and not 
from evidence of the demands of a 
small group of the traveling public. 
Certainly the transit needs of a whole 
community should not be jeopardized 
by the satisfaction of a small group 
who want something different in the 
way of transportation. 

Of course, there will always be peo- 
ple who would rather ride in busses, 
but where there is a substantial num- 
ber of such persons, the traction com- 
pany should be made to satisfy the 
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special demand, not a new and com- 
petitive agency. In this way the Mis- 
souri Commission would safeguard 
the transportation service of the 
greater number. In effect it amounts 


e 


to compelling the street railway com- 
panies and other established agencies 
to protect their own monopolies from 
competition that would affect their 
business as a whole. 


Will We Regulate the Banks? 


I° the time coming when we will 
regulate banking as a public util- 
ity business? Mr. J. K. Ottley, 
president of the First National Bank 
of Atlanta, recently told the House of 
Representatives committee on bank- 
ing and currency that emergency leg- 
islation should be enacted to regulate 
the growth of group banks and to 
prevent abuses, pending the formula- 
tion by Congress of a definite policy 
in this connection. 

As a result of this testimony, 
Representative McFadden, chairman 
of the committee, acting on Mr. Ott- 
ley’s suggestion, introduced a bill 
making it unlawful for any corpora- 
tion or individual to purchase or 
otherwise acquire more than 10 per 
cent of the capital stock of more than 
one member bank of the Federal Re- 
serve system without first securing 
the approval of the Comptroller of 
Currency or Federal Reserve Board. 

Commenting on this development 
the Washington Post in an editorial 
on May 5th stated: 


“As a result of the growth of 
chain and group banking, thousands 
of communities today depend for 
their economic security upon the ac- 
tions of bankers seated in their offices 
thousands of miles away. The old- 
time community banker who held in 
his head knowledge of the needs of 
his community, the standing of its 
citizens, and the condition of its busi- 
ness has passed out of the picture.” 


The growth of the chain bank is 
very similar to the growth of the 
chain store. Just as the chain store 
crowded out the local grocer so the 
chain bank is absorbing or wrecking 
the “unit banks.” Last year 437 
banks in the 48 states suspended or 
failed. In the 9-year period from 
1920 to 1929 approximately, 5,000 
banks with deposits totaling $1,500,- 
000,000 suspended operations or 
failed. In 1927, a good business year, 
nearly 1,000 national banks operated 
at a loss, and an additional 2,000 
earned less than 5 per cent. Four out 
of 10 national banks either operated 
at a loss or earned less than 5 per 
cent. 

Some time ago the Comptroller of 
Currency said: 


“Where a group is composed of 
both state and national banks, as 
well as of other types of financial in- 
stitutions, it becomes practically im- 
possible for any supervising govern- 
mental official to ascertain authori- 
tatively and accurately the financial 
condition of the group as a whole.” 


It is true that some years ago a 
court decision declared the insurance 
and investment business not to be a 
public utility, yet utility status 
changes as times change. In ancient 
England not only hotel keepers and 
surgeons were regarded as public util- 
ity operators, but the rates of bread 
and beer were fixed by the Crown. 


709 





PUBLIC UTILITIES FORTNIGHTLY 


Today these are private businesses 
while, on the other hand, the business 


of transportation for hire has fallen 
under the rule of public regulation. 


A Boston Railroad Establishes “Exit Fares” 


HE establishment of an exit fare 

in addition to the fare paid on 
boarding an interurban train has been 
allowed by the Massachusetts Depart- 
ment in granting a rate increase to 
the Boston, Revere Beach & Lynn 
Railroad Company. The Department 
frowned, however, upon this method 
of fare collection and considerably 
modified the original proposals of the 
company for an exit fare. 

Under the original proposal, all 
persons leaving the stations of the 
company at West Lynn and Lynn 
were to pay 5 cents cash or present 
an exit coupon in addition to the 10- 
cent cash already paid, and all per- 
sons entering such stations were to 
pay a 15-cent fare. 

The Department stated : 


“Our objection to the proposed 
method of collecting the fares has 


been that in the heavy traffic of the 
summer months at the Crescent 
Beach and bathhouse stations there 
might be passengers traveling to 
Lynn who would not receive their 
exit coupons and thus would be 
obliged to pay 15 cents for a 10-cent 
ride. 

“In addition, the company’s pro- 
posal would be likely to cause con- 
fusion and delay at the exits of the 
Lynn stations in times of heavy traf- 
fic. 

“Through our engineering division 
we have suggested changes in the 
company’s plan, to insure passengers 
receiving their exit coupons at the 
Crescent Beach and bathhouse sta- 
tions, and to relieve any delay to pas- 
sengers leaving the stations at Lynn 

” 


The necessity for the exit fare 
arose as the result of a fare increase 
allowed between certain stations on 
the railroad company’s route. 


Competition Is Not the Remedy for Errors of Utilities 


oon failure of a public utility 
company to perform its duty has 
frequently been accepted as a suffi- 
cient reason for allowing competition. 
In Kentucky, however, it has recently 
been decided that a company should 
be offered a chance to mend its ways 
before competition is thrust upon it. 

The Cannon Ball Transportation 
Company obtained a certificate au- 
thorizing motor bus service where the 
Red Diamond Bus Line Company and 
the Blue Ribbon Bus Line Company 
were already operating. On appeal to 


the court of appeals, an order grant- 
ing the certificate was reversed. Judge 
Clay said that before a certificate 
could be granted where two of more 
lines are already established two 
things must concur, (1) insufficiency 
of present service, (2) refusal to put 
on sufficient service. 

The Commissioner had found that 
existing service was not adequate, 
but it did not appear that he had noti- 
fied the other companies of that fact 
and given them a reasonable oppor- 
tunity to put on sufficient service. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE. COMMISSION 


Re Northern Valley Bus Line, Incorporated 


[Cases Nos. 864, 3028.] 


Certificates — Revocation — Surrender of control. 
The certificate of a bus company was revoked where it had surrendered 
its rights and property to an affiliated bus company, in another state, which 
was operating under color of such certificate without the authority from 


the Commission. 


[March 6, 1930.] 


| ermapega of a bus company for rehearing of an application 

for a certificate of convenience and necessity to operate on 

a certain route, with the purpose of obtaining further relief by 

way of the revocation of a competitive certificate; competitive 
certificate revoked. 


APPEARANCES: B. Meredith Lang- 
staff, New York city, for Tappan and 
Nyack Bus, Incorporated; Charles L. 
Craig, New York city, and E. W. 
Hofstatter, Nyack, for Public Service 
Interstate Transportation Company, 
Incorporated. 


Memorandum by Van NAMEE, 
Commissioner: In the above matter 
a rehearing was had before H. M. 
Chamberlain, assistant counsel, spe- 


P.U.R.1930C.—L. 


cially authorized to hold such hear- 
ings, on December 27, 1929, and on 
January 13, January 16, January 
23, and January 30, 1930. The 
rehearing was had on_ applica- 
tion of Tappan and Nyack Bus, 
Incorporated (hereinafter referred to 
as the petitioner), which operates a 
motor bus line along the river route 
between Upper Nyack and the New 
Jersey state line at Tappan, Rockland 
county, under a certificate of con- 





venience and necessity issued July 25, 
1929, in Case No. 5619, P.U.R. 
1930A, 14. The relief sought is the 
revocation of certain certificates of 
convenience and necessity under which 
in 1926 Northern Valley Bus Line, 
Incorporated (name now changed to 
Public Service Interstate Transporta- 
tion Company, Incorporated) ae- 
quired the right to operate busses over 
substantially the same route (Cases 
Nos. 864 and 3028), it being con- 
tended by the petitioner that said Pub- 
lic Service Interstate Transportation 
Company, Incorporated (hereinafter 
referred to as the respondent) is no 
longer operating under its certificates. 

It appears that each of the certifi- 
cates (or assignments thereof) in 
Cases Nos. 864 and 3028, under 
which the Public Service Interstate 
Transportation Company, Incorpo- 
rated, acquired the right to operate, 
contained a condition that in case of 
failure to operate or other sufficient 
cause any person aggrieved might ap- 
ply to the Commission for a rehear- 
ing as to the certificate and on such 
rehearing such certificate might be re- 
voked by the Commission. 

In the present instance, Tappan and 
Nyack Bus, Incorporated, claiming to 
be a “person aggrieved,” asked for a 
rehearing under the above clause, the 
petition being verified September 14, 
1929; and on October 29, 1929, oral 
argument was had before the Com- 
mission on the question whether a re- 
hearing should be granted or not. 
After the close of such oral argument 
the Commission decided to grant a 
rehearing and it was pursuant to that 
decision that the matter came on for 
rehearing on the dates hereinbefore 
specified. 
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On the oral argument, counsel for 
the petitioner indicated that if a re- 
hearing were had he would undertake 
to prove that Public Service Interstate 
Transportation Company, Incorpo- 
rated, was no longer operating its 
route. Counsel for the Public Serv- 
ice Interstate Transportation Com- 
pany, Incorporated, contended that 
said corporation was and had been 
operating for some years and 
ought not to be deprived of its certifi- 
cates. As a result of the argument 
it became apparent that if a rehearing 
were had the issue of fact would be as 
to whether the Public Service Inter- 
state Transportation Company, Incor- 
porated, was actually operating or 
not. If the evidence showed that 
Public Service Interstate Transpor- 
tation Company, Incorporated, was 
actually operating its line, then it ap- 
peared to be conceded that its cer- 
tificates could not be revoked. 

It appears that a competing line of 
busses is being operated over the peti- 
tioner’s route in competition with the 
petitioner. Petitioner contends that 
these competing busses are not being 
operated by Public Service Interstate 
Transportation, Company, Incorpo- 
rated, or under its certificates, but are 
being actually operated illegally by a 
New Jersey corporation known as 
Public Service Co-ordinated, Trans- 
port, which has no certificate for the 
operation of the route. On the re- 
hearing the evidence introduced by 
petitioner was designed to prove these 
contentions. This evidence consisted 
chiefly of the findings of the Commis- 
sion in various cases and of various 
reports and papers filed by the re- 
spondent in the office of the secretary 
of the Public Service Commission. 







































rm ye” = = 


— 


RE NORTHERN VALLEY BUS LINE, INC. 


In connection with the conten- 
tion of the respondent made on the 
aforesaid oral argument and also on 
the rehearing that the respondent was 
and at all times had been operating 
its line, and that the operation of said 
line had not been turned over to a 
New Jersey corporation as contended 
by the petitioner, the respondent of- 
fered in evidence an agreement, dated 
September 5, 1928, between the re- 
spondent Public Service Interstate 
Transportation Company, Incorpo- 
rated, the New, York corporation, and 
a New Jersey corporation called Pub- 
lic Service Interstate Transportation 
Company. This agreement, which 
was received in evidence as Exhibit 
“R-18,” after reciting that it was con- 
sidered desirable that through busses 
be operated from Nyack, through 
New Jersey, to New York city, 


contained provisions to the effect 


(1) that the New Jersey corpo- 
ration would furnish such num- 
ber of busses as might be required for 
the operation of the schedules of the 
New York corporation then in force 
or which might thereafter be adopted, 
or which might be required by the 
Public Service Commission of the 
state of New York, and also for the 
operation of any special services which 
might be required, and would furnish 
the necessary employees for the op- 
eration thereof, and would maintain 
the same, paying all license fees and 
insurance required, and operate the 
same over the routes of the New York 
corporation, subject to the orders and 
control of the New York corporation 
with respect to maintenance of 
schedules, stops, and otherwise as 
might be required by the New York 
corporation; and (2) that the New 


Jersey corporation, as compensation 
for the furnishing of said busses and 
performing the aforesaid obligations 
with respect to the maintenance and 
operation thereof, should retain from 
the moneys collected from passengers 
on the routes of the New York corpo- 
ration, a sum equal to 40 cents of 
gross revenue per mile; and that in 
case of a gross revenue in excess of 
40 cents per mile, such excess should 
be divided equally between the parties. 

While the above agreement was 
made between the Public Service In- 
terstate Transportation Company, In- 
corporated (New York corporation), 
on the one hand, and Public Service 
Interstate Transportation Company 
(New Jersey corporation) on the oth- 
er hand, the evidence indicates that 
the actual operations were conducted 
by Public Service Co-ordinated 
Transport (a New Jersey corpora- 
tion), which is said to control the lat- 
ter corporation. 

It was contended by the respond- 
ent herein that during the existence 
of said agreement all operations had 
been conducted thereunder and pur- 
suant thereto, and also that all such 
operations had been conducted by the 
respondent itself, and not by the New 
Jersey corporation. This contention 
seems to be based upon respondent’s 
theory as to the legal effect of the 
agreement, quite regardless of the ac- 
tual operations. On the other hand, 
it was and is contended by the peti- 
tioner that in reality all the properties 
of the respondent had been bought by 
the Public Service system of New 
Jersey lock, stock, and barrel (see 
Petitioner's Brief, p. 2), and that 
thereafter all operations were neces- 
sarily conducted by that system un- 
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der the name of Public Service In- 
terstate Transportation Company, or 
by Public Service Co-ordinated 
Transport, both New Jersey corpo- 
rations. Petitioner’s contention seems 
to be that all that said agreement 
amounted to was a declaration by the 
New York corporation that it had 
abdicated its functions as a public 
service corporation and had conse- 
quently abandoned and ceased to use 
its certificates of convenience and ne- 
cessity. 

In granting the present rehearing 
the Commission said (Case No. 5619 
December 12, 1929): “The record 
its indicates that said operations 
are being conducted by Public Service 
Co-ordinated Transport.” It is ap- 
parent that the Public Service Inter- 
state Transportation Company, Incor- 
porated, the respondent New York 
corporation, did, after the initiation of 
these proceedings, attempt to regain 
control of and to operate itself the 


routes in question, for at a meeting _ 


held January 3, 1930, the board of di- 
rectors of the respondent adopted a 
resolution terminating as of January 
1, 1930, the aforesaid agreement of 
September 5, 1928, with the New 
Jersey corporation, and directing that 
the respondent acquire the necessary 
auto busses and employees “for the 
purpose of actually and physically op- 
erating its lines.” At said meeting 
the vice president stated that the Pub- 
lic Service Interstate Transportation 
Company (New Jersey corporation) 
was willing that said agreement be 
canceled as of January 1, 1930, and 
that said company would account to 
the respondent herein with respect to 
receipts and disbursements from oper- 
ations from January 1, 1930, to date; 


4 


and on motion the treasurer was au- 
thorized to open books of the respond- 
ent as of said date, in which were to 
be set up the transactions of opera- 
tions beginning as of January 1, 
1930. In addition, the vice president 
was authorized to take charge and 
control of the operations of the re- 
spondent’s bus lines, to employ such 
help as might be necessary for the 
proper operation of said bus lines and 
to enter into such agreements for 
storage of busses and repairs as he 
might deem proper. It appears also 
that on the same day (January 13, 
1930) assignments of bills of sale 
covering the 26 busses operated over 
the route in question were executed 
by the New Jersey corporation to the 
respondent herein, and that immedi- 
ately thereafter and on the same day 
the respondent procured to be issued 
to it 26 bonds covering said 26 busses, 
respectively, issued by the Commer- 
cial Casualty Insurance Company of 
Newark, New Jersey, conditioned for 
the payment of any judgment recov- 
ered against the respondent for death 
or for injury to persons or to prop- 
erty caused in the operation, mainte- 
nance, use, or the defective construc- 
tion of any such motor vehicle, with 
the usual provisions limiting such lia- 
bility to certain specified amounts, 
The evidence is that these 26 busses 
are the same busses which are now 
being operated and are receiving and 
discharging passengers upon and 
along the route covered by the re- 
spondent’s certificates of convenience 
and necessity involved in this pro- 
ceeding. 

It would seem, however, that all 
of these transactions were attempts to 
place the New York corporation in a 
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position where it could claim that it 
was actually operating the lines. The 
cancelation of the lease of September 
5, 1928, could not be accomplished in 
the manner attempted, as such lease 
could be “canceled by either party aft- 
er six months’ notice to the other” 
(Exhibit R. 18). No proof of such 
notice was given. It is peculiar also 
that the minutes of the meeting of 
January 13, 1930, of the New York 
corporation,. should state that the 
“Treasurer was authorized to open 
books for the company.” If the New 
York corporation was actually in ex- 
istence and operating under its cer- 
tificates, it would seem that books 
would have been opened long before 
this date, but it is apparent from 
many facts that the New York cor- 
poration had discontinued operation. 


It made no annual report to the Pub- 
lic Service Commission in March, 


1929. It has filed no schedules of 
tariffs with the Commission. The 
tariff filed with the village clerk is 
headed, Public Service Co-ordinated 
Transport. The advertisement in the 
local papers, the busses and the auto- 
mobiles carry the insignia of Public 
Service of New Jersey. The opera- 
tion is known as Route 158 and Route 
80 being parts of the general system 
of the New Jersey corporation. 
Further, the terms under which the 
busses are to be turned over from the 
New Jersey corporation to the New 
York corporation, as set forth at the 
meeting of January 13, 1930, are pe- 
culiar. The vice president of the 
New York corporation, who was also 
operating vice president of Public 
Service Co-ordinated, the Jersey cor- 
poration, reported that the New Jer- 
sey corporation agreed to sell, assign, 
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and transfer 26 second-hand busses 
for $172,785.83 and accept payment 
by taking $10,000 of the stock of the 
New York corporation, and the bal- 
ance in “promissory notes to run for 
a period of three years or for such 
other length of time as may hereafter 
be agreed upon, with interest at 6 per- 
cent.” 

Six busses would be more than 
enough to operate this route in New 
York state on a 15-minute schedule, 
and yet assignments and bills of sale 
of 26 busses were produced in evi- 
dence. These assignments may have 
been turned over to the New Ycrk 
corporation as indicated in Exhibit 
19, with the understanding that the 
company would transfer its stock and 
execute the notes, but the New York 
company has not received permission 
from this Public Service Commission 
to issue any stock. The application to 
so issue stock is still pending. There 
is no evidence that the company has 
issued its 3-year notes for $163,785.- 
85. Certainly no application has been 
made to this Commission for author- 
ity to issue such notes. 

It is peculiar that the New York 
corporation would buy 26 busses 
when six would be sufficient for 
operation, and that it is also peculiar 
that the New Jersey corporation 
would sell 26 busses to the New York 
corporation when it knew that the 
corporation had a large corporate def- 
icit and a past record of annual op- 
erating deficits. The treasurer of 
both corporations in sworn statements 
to the Commission, which are in evi- 
dence in the case, has statel that the 
line in New York is operated at a def- 
icit and has been so operated for a 
number of years. 
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In view of all the foregoing we 
find that there is operation over the 
route in question, by 1 New Jersey 
corporation, which has no certificate 
of convenience and necessity from 
this Commission. The same route 
last July was certified to the Tappan 
and Nyack Bus, Incorporated, and the 
Commission in so certifying declared 
that the New York corporation, the 
Northern Valley Bus Line (name 
since changed to Public Service Inter- 


state Transportation Company, In- 
corporated), holding the 1926 cer- 
tificates, had ceased to operate, and 
this Commission further by its deci- 
sion of December 12, 1929, decided 
that it had jurisdiction to act in the 
present proceeding and power to re- 
voke such certificates originally grant- 
ed to said Northern Valley Bus 
Line. 

An order revoking such certificates 
is hereto attached. 
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Re United Traction Company 


[Case No. 6067.] 


Sale — Evasive transfer of stock control — Commission approval. 
The attempted transfer of more than 10 per cent of the common stock of 
an operating utility to a holding company through the medium of pur- 
ported purchases of such stock by individuals, acting for and financed by 
such holding company, was held to be void and of no effect in the absence 


of Commission approval. 


[March 6, 1930.] 


| aap: by the Commission on its own motion to inquire 
into and determine the ownership of capital stock of a trac- 
tion company; certain stock transfers rescinded. 


APPEARANCES: Charles G. Blakes- 
lee, Counsel, Russell B. Burnside, As- 
sistant Counsel, for the Public Serv- 
ice Commission; H. B. Weather- 
wax, Albany, for the United Traction 
Company and Schenectady Railway 
Company; E. B. Naylon, New York 
city, attorney for Schenectady Rail- 
way Company; William Carnegie 
Ewen, New York city, for the State 


Mutual Life Assurance Company of 
Worcester, Massachusetts, and other 
substantial holders of Schenectady 
Railway Company 5 per cent bonds; 
John W. Cornwell, Jr., New York 
city, Secretary of Protective Commit- 
tee of United Traction Company 4} 
per cent bondholders; Murphy, Ald- 
rich & Guy (by Mr. Guy), Troy, at- 
torneys for Bondholders Committee 
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of Troy City Railway Company ; Don- 
ald W. Campbell, Rochester Trust & 
Safe Deposit Company, Rochester, as- 
sistant treasurer, and R. E, Watson, 
Rochester, Chairman, State Mutual 
Life Assurance Company of Worces- 
ter, Massachusetts, member of Bond- 
holders Protective Committee for 
Rochester Railway 1s 5’s 1930; 
James V. Coffey, Troy, counsel for 
Bondholders (U. T. Co., 4}’s) Pro- 
tective Committee; Harold K. Down- 
ing, Troy Trust Company, Troy, 
chairman Bondholders Protective 
Committee (U. T. Co., 44’s); Wil- 
liam E. Woollard, Albany, attorney 
for bondholders; George B. Draper, 
Rochester, Deputy Corporation Coun- 
sel, of the city of Rochester; George 
A. Reilly, Albany, Corporation Coun- 
sel of the city of Albany; J. Herbert 
Gilroy (by Horace Freedman), As- 
sistant Corporation Counsel, Utica, 
for the city of Utica; Cornelius F. 
Burns, Troy, Mayor and Frank S. 
Parmenter, Assistant Corporation 
Counsel, for the city of Troy; Gan- 
non, Spencer & Michell (by Mr. 
Michell), Syracuse, for B. E. Til- 
ton, and Wallace E. Pierce, re- 
ceivers of New York State Rail- 
ways; John MacLean, Albany, at- 
torney for the receivers of United 
Traction Company; Warnick J. Ker- 
nan, Utica, attorney in behalf of Daly 
& Company and Schenectady Rail- 
way Company; Harris, Beach, Folger 
& Bacon (by Daniel M. Beach), 
Rochester, attorneys for Security 
Trust Company, Trustee; Hiscock, 
William & Cowie (by Daniel Scan- 
lon), Syracuse, attorneys for New 
York Central Railroad Company; 
Hon. Arthur E. Sutherland, 
Rochester, and Alfred A. Cook and 


T. T. Greenman, New York city, 
counsel, for F. J. Lisman, H. W. 
George, Benjamin Graham, and Wil- 
liam A. Law, Protective Committee 
representing 44 and 64 consolidated 
mortgage bonds of New York State 
Railways; White, Parry, Schnader 
& Maris (by Albert B. Maris) coun- 
sel in behalf of Bondholders Com- 
mittee for Syracuse Rapid Transit 
Railway Second Montgage Bonds, 
Philadelphia, Pennsylvania; John P. 
White, New York city, in behalf 
of Syracuse Rapid Transit 2nd 
Mortgage Bondholders Committee; 
Duane, Morris & Heckscher (by 
Morris Duane), Philadelphia, Penn- 
sylvania, in behalf of Bondhold- 
ers Protective Committee, Syracuse 
Rapid Transit Railway Company 
First Mortgage 5 per cent Gold 
Bonds dated July 1, 1896; Morgan, 
Lewis & Bockins (by W. Hey- 
ward Myers), Philadeiphia, Pennsyl- 
vania, attorney for Bondholders Com- 
mittee for Rochester Railway Com- 
pany 2nd Mortgage 5’s; Clarence M. 
Platt (George B. Draper, of counsel), 
Corporation Counsel, Rochester; 
Bowman & Van Schaick (by Mr. 
Bowman), East Rochester, attorneys 
for the Protective Committee for the 
holders of the first mortgage 5 per 
cent gold bonds of Rochester Railway 
Company; McKenzie, Smith, Michell 
& Bruce (by Mr. Bruce), Syracuse, 
attorneys for receivers of New York 
State Railways. 


This Com- 


By the CoMMISSION: 
mission on its own motion by order 
made December 5, 1929, began the 
above entitled proceeding for the pur- 
pose of inquiring into and determin- 
ing: 
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First—The ownership of the capi- 
tal stock of the United Traction 
Company. 

Second—Whether any transfer or 
assignment of capital stock of said 
United Traction Company has been 
made in violation of the provisions of 
the Public Service Commission Law. 

Third—Whether said United Trac- 
tion Company has made or recorded 
upon its books any transfer or assign- 
ment of its capital stock in violation 
of the provisions of the Public Serv- 
ice Commission Law. 

Public hearings were held by the 
Commission at its office at Albany, 
N. Y., on January 8, 1930, January 
29, 1930, and February 13, 1930. 

The United Traction Company 
was organized December 30, 1899, 
under § 70 of the Railroad Law. It 


was a consolidation of the Albany 


Railway, the Troy City Railway 
Company, and the Watervliet Turn- 
pike & Railroad Company. It oper- 
ates a system of street and interurban 
electric railroads in the cities of Al- 
bany, Troy, Cohoes, and Watervliet, 
in the villages of Green Island, Men- 
ands, and Waterford, and in the town 
of Colonie. 

None of the outstanding capital 
stock or securities of United Trac- 
tion Company or of its predecessors 
was authorized by this Commission 
or by its predecessor, the Public Serv- 
ice Commission for the Second Dis- 
trict. 

The total number of shares of 
capital stock of United Traction 
Company is 125,000. 

The records of the company show 
that at the close of the year 1927 the 
Delaware & Hudson Company owned 
124,996 shares of this stock. Mr. 


R. C. Kann, assistant secretary of 
United Traction Company, owned 
three shares, and R. C. Kann, as 
trustee for an undisclosed principal, 
owned one share of said stock. 

On December 31, 1928, the Dela- 
ware & Hudson Company sold its 
shares of stock and certain other 
properties to Ellis L. Phillips and 
George W. Olmstead. 

The capital stock of the United 
Traction Company was for a time 
thereafter carried on its records in 
the name of H. B. Weatherwax. Mr. 
Weatherwax apparently held this 
stock as trustee for E. L. Phillips and 
George W. Olmstead. Subsequently, 
Mr. Weatherwax made an assign- 
ment of the stock in blank. 

On July 19, 1929, or September 
19, 1929 (there are conflicting dates) 
the stock was transferred from H. B. 
Weatherwax to Daly & Company. 

John M. Daly was a witness at the 
hearings held before the Commission 
on January 29th and February 13th. 
He testified that he is a member of 
the co-partnership of Daly & Com- 
pany. He stated that the other part- 
ners are: 

H. C. Hopson, J. Lee Rice, A. E. 
Kotch, K. M. Wetherell, R. N. 
Thompson, Miss M. C. O’Keefe, Miss 
E. Weinberger. That he and H. C. 
Hopson are vice presidents ‘of the 
Associated Gas & Electric Company. 
That Miss O’Keefe is secretary. That 
A. E. Kotch and Miss Weinberger 
are assistant treasurers. That J. Lee 
Rice is an employee in the office of 
H. C. Hopson and that R. N. Thomp- 
son looks after securities purchased 
by the Associated Gas & Electric 
Company. 

Mr. Daly explained that the part- 
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nership of Daly & Company was 
formed about four or five years ago 
as a “nominee partnership” for the 
purpose of facilitating the transfer of 
stocks and other securities. That it 
has no books, receives no money or 
other properties, has no assets, has 
never had any, has never made any 
profits, and has no business of any 
kind except as above stated. 

Mr. Daly further explained that 
the number of corporations affiliated 
with the Associated Gas & Electric 
Company is so great that he was un- 
able to recall those in which he is an 
officer, a director, or a stockholder. 
He estimated the number to be be- 
tween 200 and 300. He further ex- 
plained that the directors of these 
many- corporations elect him to the 
respective directorates thereof and 
take him off at will, the process being 
that the secretary of a corporation 
nominates him as a director or officer 
and the directors then proceed to 
elect him. 

As stated, Mr. Daly is a vice presi- 
dent of the Associated Gas & Electric 
Company. That his judgment in 
business matters is relied upon by that 
company is evidenced by the fact that 
he was delegated by it to conduct the 
negotiations with Messrs. Phillips and 
Olmstead, hereinafter more particu- 
larly referred to. The extent of this 
reliance is emphasized by the fact that 
he has been a director in so many of 
the affiliated corporations that he can- 
not recall the number. Having been 
nominated as an officer or director of 
any affiliated corporation, he can re- 
call no instance in which he has been 
defeated. 

While the exact date has not been 
definitely shown, it seems that during 


the latter part of May, 1929, not later 
than June 1, 1929, Messrs. Phillips 
and Olmstead sold certain properties, 
among others, those acquired from 
the Delaware & Hudson Company, to 
the Associated Gas & Electric Com- 
pany. 

Mr. Daly conducted the negotia- 
tions with Mr. Phillips and Mr. Olm- 
stead as a result of which this sale 
was consummated. 

In the language of Mr. Daly he 
was delegated : 

“To purchase Rochester Central 
Power Corporation stock and certain 
other stocks of electric and gas com- 
panies upstate New York. I finally 
came to an agreement with Mr. Phil- 
lips as to a price for the shares of 
Rochester Central Power Corporation 
which they owned, which they and 
their subsidiaries owned. Mr. Phil- 
lips said that we, as a purchaser, had 
to take all the railways. I said I 
didn’t want the railways. I said I 
thought they were a lot of junk and 
were all destined for receivership. 
I didn’t want the onus of any of our 
people having to put them into re- 
ceivership. Mr. Phillips said that Mr. 
Harris made him take the railways 
and any one who wanted to purchase 
those electric and gas properties had 
to purchase the railways also. So, I 
calculated the cost of the whole 100 
per cent of the electric and gas prop- 
erties and railways and everything, 
and I came back to our people and 
I said, ‘Here, it is going to cost X 
dollars. Unless the gas and electric 
companies are worth that much mon- 
ey we had better not go into the deal.’ 
We conferred among ourselves and 
we finally said, ‘Yes, the electric and 
gas properties are worth that much 
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money, and anything we realize on 
the railways and on the paper mills, 
the water powers, and a lot of other 
things that we had to take, will reduce 
the cost of those electric and gas 
properties.’ ” 

While there was but one transac- 
tion there were fourteen separate con- 
tracts. Although servel with a 
subpoena duces tecum requiring the 
production of any and all books, rec- 
ords, papers, and accounts of Asso- 
ciated Gas & Electric Company show- 
ing or tending to show the amount 
or amounts charged or credited on 
the books, records, papers, and ac- 
counts of such company as the result 
of or in connection with the purchase 
or sale of any stock of the New York 
State Railways, the United Traction 
Company, and the Schenectady Rail- 
way Company, and the Rochester 
Central Power Corporation, and any 
other public utility or utilities pur- 
chased or agreed to be purchased for 
or on behalf of the Associated Gas & 
Electric Company or for or on behalf 
of any other corporation, partnership, 
association, trust, or individual, and 
charged to or paid for or to be 
paid for by the Associated Gas & 
Electric Company, Mr. Daly did 
not produce at the hearings before 
the Commission any of the con- 
tracts relating to the sale of the 
properties by Messrs. Phillips and 
Olmstead. 

At the time the negotiations were 
had it would seem that Mr. Daly at- 
tributed but little value to the stocks 
and securities of the railway com- 
panies. He testified: 

“the way I looked at it and the way 
Mr. Hopson and Mr. Mange looked 
at it, we paid all that money out for 


the Rochester Central Power Cor- 
poration and its subsidiaries. 

As I told Mr. Phillips and his counsel, 
Mr. Olmstead, I said the New York 
Central dropped the New York State 
Railways like a hot potato, the Dela- 
ware & Hudson Company dropped 
the other railways like a hot potato 
and we wanted those properties be- 
cause they fitted into ours and he 
wanted to drop those railways like a 
hot potato and I told him I didn’t 
want the onus of our people having 
to put those railways into a receiver- 
ship and I didn’t count them worth 
acent andI don’t today. . . . All 
I was interested in was that I didn’t 
pay Mr. Phillips more than he had 
paid the Delaware & Hudson or that 
he had paid the New York Central. 
That was all that I was interested 
in.” 

“Q. Now, coming back to the time 
when you made the agreement with 
Mr. Phillips and Mr. Olmstead, who 
were you acting for? 

“A. Well, I was acting for Asso- 
ciated Gas & Electric Company. 

“Q. You made, didn’t you, a gen- 
eral agreement to take over the stocks 
of all these various utilities and re- 
formed it afterwards? 

“A. That was all part of the same 
transaction. We took from Mr. 
Phillips everything he took over from 
the New York Central or Delaware 
& Hudson, bonds, stocks and notes 
and open accounts, and whatever 
there was. Whatever he got we are 
supposed to have gotten.” 

Questioned with respect to the 
stock and evidence of indebtedness of 
the United Traction Company which 
were acquired, Mr. Daly stated that 
certain notes were put in the safe de- 
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posit box of the Railway and Bus 
Associates. 

“Q. What I am interested in, Mr. 
Daly, and I would like you to help 
me if you can, did Railway and Bus 
Associates as a separate entity buy 
these notes from Associated Gas & 
Electric or from you or from your 
principals or associates? 

“A. No; I still go back, Colonel 
Blakeslee, to my interpretation of the 
whole deal, namely, that we charged 
every cent we paid or every obliga- 
tion we assumed as part of the cost 
of these power companies and electric 
properties. 

“Q. Charged where? 
know that. 

“A. On Associated Gas & Electric 
Company’s books. And anything we 
got back we credited up against that 
cost.” 

As to whether the Railway and Bus 
Associates paid anything for the notes 
put in its safe deposit box, Mr. Daly 
stated that he did not know. 

Asked : 

“Who furnished the cash to finance 
that transaction?” 

Mr. Daly testified : 

“The Associated Gas & Electric 
Company had a contract with Empire 
Power Corporation for the purchase 
of Rochester Central and certain 
other properties. Mr. Phillips in- 
sisted that separate contracts be made 
for railways and for paper mills and 
for a lot of other things. All of the 
money was charged up on the books 
of the Associated Gas & Electric 
Company as a purchase price of the 
Rochester Central Power Corporation 
properties.” 

Notwithstanding that all of the 
consideration for whatever was ac- 


I want to 


quired was paid or is to be paid by 
the Associated Gas & Electric Com- 
pany and that all of the money was 
charged up on its books as a pur- 
chase price, it seems to be Mr. Daly’s 
contention that the stock of United 
Traction Company is now held by 
Railway and Bus Associates. The 
validity of such a contention can best 
be tested by a brief review of the re- 
lationship which seems to exist be- 
tween the Associated Gas & Electric 
Company, Railway and Bus Asso- 
ciates, and certain other subsidiary or 
affiliated interests. Such an analysis, 


although brief, may tend to show how 
the United Traction Company came 
to be placed in the hands of receivers 
at the close of the year 1929. 

Mr. Daly states that Railway and 
Bus Associates is a common law trust 
organized in Massachusetts. 


It is 
controlled by the owners of its shares 
or certificates of trust. The majority 
owners of the shares or certificates 
of trust of Railway and Bus Asso- 
ciates are Mr. H. C. Hopson, vice 
president, and Mr. J. I. Mange, presi- 
dent, of Associated Gas & Electric 
Company. 

While it is claimed that Railway 
and Bus Associates is not owned or 
controlled by the Associated Gas & 
Electric Company, it is clear from the 
evidence that Mr. Daly, a vice-presi- 
dent of the Associated Gas & Electric 
Company, directed that certain notes 
and obligations of the United Trac- 
tion Company acquired from Messrs. 
Phillips and Olmstead be placed in 
the safe deposit box of the Railway 
and Bus Associates; that if any con- 
sideration whatever was to be paid 
therefor, it was nominal only and no- 
where does it appear that any actual 
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consideration was ever paid by Rail- 
way and Bus Associates for the Unit- 
ed Traction Company stock. 

Mr. Daly when asked “What con- 
sideration, if any, or was any paid by 
Railway and Bus Associates for this 
stock ?”’ answered “That would be a 
nominal consideration. I can not tell 
you how much it was.” 

Other affiliated corporations are the 
General Finance Corporation, a Dela- 
ware corporation, the General Gas & 
Electric Corporation, the Central De- 
velopment Company, the J. G. White 
Management Corporation, the Utili- 
ties Purchasing & Supply Company, 
and Barstow & Company. 

The Associated Gas & Electric 
Company sometime since acquired the 
General Gas & Electric Corporation 
which had controlled the General 


Finance Corporation; thus the Asso- 
ciated Gas & Electric Company ob- 
tained control of the General Finance 


Corporation. Mr. Daly testified that 
the General Gas & Electric Corpora- 
tion had used the General Finance 
Corporation as a sort of clearing 
house for reorganizing properties. 
Mr. Daly was anxious that the Gen- 
eral Finance Corporation should not 
be regarded as a subsidiary of the As- 
sociated Gas & Electric Company, and 
he did not wish that either he or Mr. 
Hopson should be connected with it 
in any way because some one might 
think that the Associated Gas & Elec- 
tric Company in some manner was 
sponsoring the General Finance Cor- 
poration. He stated that the Asso- 
ciated Gas & Electric Company had 
acquired the General Gas & Electric 
Corporation about a year ago and that 
when he found out what kind of a 
corporation the General Finance Cor- 
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poration was, he told his people (the 
controlling stockholders, it is as- 
sumed, in Associated Gas & Electric 
Company) that neither he nor Mr. 
Hopson ought to be made officers. 
That it, the General Finance Corpora- 
tion, did not look good to him. There- 
fore, he and Mr. Hopson got out of it. 

Notwithstanding that the General 
Finance Corporation did not look 
good to Mr. Daly and that upon his 
advice he and Mr. Hopson got out 
of it, there was some transaction, the 
exact nature of which has not been 
shown, as a result of which control 
of the General Finance Corporation 
was obtained by Railway anad Bus 
Associates, a Massachusetts trust, 
which is controlled by Mr. Hopson 
and Mr. Mange, who, as stated, are 
vice president and president of As- 
sociated Gas & Electric Company. 

In view of the facts above related, 
to assume that control of United 
Traction Company rests anywhere 
else than in the Associated Gas & 
Electric Company is an assumption 
too violent to be entertained. 

Events which have occurred since 
the change in ownership tend only to 
emphasize what we believe to be the 
fact of ownership and control by the 
Associated Gas & Electric Company. 

Following the acquisition of con- 
trol of United Traction Company by 
the present interests, contracts were 
entered into with the J. G. White 
Management Corporation for certain 
managerial services ; with the Utilities 
Purchasing & Supply Company with 
respect to purchase of materials and 
supplies and with Barstow & Com- 
pany with respect to matters of con- 
struction. 

These contracts were not filed in 
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the Albany office of the United Trac- 
tion Company and were not made 
known to its auditor until late in Sep- 
tember or early in October. Records 
of operating expenses kept in its Al- 
bany office evidently were kept with 
no thought that any such contracts 
existed. 

Early in October, however, it 
changed its recorded operating ex- 
penses to reflect the additional items 
of expense resulting from these con- 
tracts. It was made to appear on the 
books as if the contracts had become 
effective June Ist. 

Under the contract with J. G. 
White Management Corporation the 
United Traction Company is required 
to pay 24 per cent of its gross earn- 
ings for managerial services. Under 


the contract with Utilities Purchasing 
& Supply Company pursuant to which 


it purchases materials and supplies 
for United Traction Company, the 
latter has to pay 14 per cent of the 
gross amount of each invoice for the 
service performed. The contract 
with Barstow & Company relates to 
construction. Barstow & Company 
are to prepare engineering data and 
plans and supervise the work of con- 
struction. For these services United 
Traction Company has to pay 7} per 
cent of the cost of the construction. 

The Associated Gas & Electric 
Company owns and/or controls the 
J. G. White Management Corpora- 
tion, the Utilities Purchasing & Sup- 
ply Company and Barstow & Com- 
pany. 

During the first eight months of 
1929 (January—August, 1929) entries 
were made on the books of the Unit- 
ed Traction Company for expenses of 
depreciation which, during that peri- 
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od, totaled $14,283. In September, 
1929, in accordance with a letter from 
J. M. Joel, general auditor of United 
Traction Compaany, which was pre- 
pared under instructions from J. H. 
Pardee, vice president of the J. G. 
White Management Corporation and 
also chairman of the Board of Direc- 
tors of United Traction Company, a 
new method of accruing depreciation 
was inaugurated. Accruals in accord- 
ance with the new plan were made 
effective (written back) as of Janu- 
ary 1, 1929, and it was made to ap- 
pear on the books as if the new plan 
had been effective from January 1, 
1929. 

This new plan was based upon a 
percentage of 10 per cent of the gross 
revenues and there was deducted from 
that 10 per cent the amount which 
had previously been accrued on the 
equipment so that as adjusted the ac- 
cruals represented 10 per cent of year- 
ly gross revenue. This change result- 
ed in increasing the amount of accrual 
for depreciation from $14,283 to 
$175,704.19. 

The net changes resulting from the 
additional charges set up on the books 
pursuant to the provisions of the 
three contracts above referred to, and 
from the change in the depreciation 
plan, was to make it appear on the 
books as if the operating expenses 
were approximately $250,000 more 
than without these three contracts 
and the new plan of depreciation. 

There was produced in evidence a 
pamphlet entitled “1929 Stock Invest- 
ment and Savings Plan for the Bene- 
fit of Employees of the Associated 
Gas & Electric System,” purporting 
to be signed by H. C. Hopson, vice 
president. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


Under this plan employees of Unit- 
ed Traction Company were given the 
privilege of subscribing to stock of 
Associated Gas & Electric Company 
and for each $1.20 contributed by an 
employee and deducted from his 
regular compensation the employing 
company was to add 50 cents, which 
additional contribution would be 
charged (and was), by the United 
Traction Company to the same ac- 
count to which is charged the usual 
cash compensation of the individual 
employee. 

Following this plan, employees of 
the United Traction Company sub- 
scribed for 2,513 shares of stock of 
Associated Gas & Electric Company, 
and the United Traction Company 
wrote on its books its share of con- 
tribution, or $3,474.59. - This amount 
was charged to operating expenses of 
the United Traction Company. 

Unless it is owned and controlled 
by the Associated Gas & Electric 
Company, to whom these payments 
were made, whether by United Trac- 
tion Company direct, or by its em- 
ployees, it is difficult to assign any 
moving reason why United Traction 
Company should burden itself with 
these additional charges to operating 
expenses. 

At the time the Delaware & Hud- 
son Company sold the capital stock 
of United Traction Company to 
Messrs. Phillips and Olmstead there 
was transferred to them, as a part of 
the same transaction, certain obliga- 
tions of the United Traction Com- 
pany to the Delaware & Hudson Com- 
pany. At the time of the sale by 
Phillips and Olmstead these obliga- 
tions were transferred (without re- 
course) to the purchaser, the Associ- 


ated Gas & Electric Company. Subse- 
quently, these obligations came into 
the possession of the General Finance 
Corporation, a subsidiary of the As- 
sociated Gas & Electric Company. 

Because of default in payment of 
certain of these obligations, a bill of 
complaint was filed in the United 
States District Court for the North- 
ern District of New York praying for 
the appointment of receivers for Unit- 
ed Traction Company. An order ap- 
pointing receivers was made Decem- 
ber 31, 1929. 

There are outstanding certain is- 
sues of bonds of the Albany Railways, 
the Troy City Railway Company, the 
Watervliet Turnpike & Railroad 
Company, and the United Traction 
Company. Payment of the principal 
and interest due on these bonds is 
secured by certain mortgages. It ap- 
pears that default in the payment of 
interest has been made. Enforcement 
of payment of this bonded indebted- 
ness and determination of priorities 
between holders of the several issues 
of bonds and other creditors is a mat- 
ter to be determined in the courts. 

With respect to the sale or at- 
tempted sale of the capital stock of 
United Traction Company by Ellis 
L. Phillips and George W. Olmstead 
and the purchase and acquisition, or 
the attempted purchase and_ acquisi- 
tion, of such stock by Associated Gas 
& Electric Company, the following 
finds are made: 


Findings 
First: That United Traction Com- 
pany was organized December 30, 
1899, under § 70 of the Railroad 
Law, and was a consolidation of the 
Albany Railways, the Troy City 
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Railway Company, and the Water- 
vliet Turnpike & Railroad Company. 

Second: That United Traction 
Company operates street and interur- 
ban electric railroads in the cities of 
Albany, Troy, Cohoes, and Water- 
vliet ; in the villages of Green Island, 
Menands, and Waterford, and in the 
town of Colonie, all in the counties 
of Albany and Rensselaer, in the state 
of New York. 

Third: That on or about Decem- 
ber 31, 1928, the Delaware & Hudson 
Company owned practically all of the 
capital stock of the United Traction 
Company and at that time sold or as- 
sumed to sell said shares of stock and 
certain other properties among which 
were bonds, notes and other evidences 
of indebtedness of United Traction 
Company to Ellis L. Phillips and 
George W. Olmstead. That subse- 
quently such stock was carried upon 
the books of United Traction Com- 
pany in the name of H. B. Weather- 
wax as trustee for and on behalf of 
Ellis L. Phillips and George W. Olm- 
stead. 

Fourth: That on or about May 
31, 1929, the said Ellis L. Phillips 
and George W. Olmstead sold or as- 
sumed to sell said shares of stock of 
the United Traction Company and 
other properties among which were 
certain bonds, notes, and other evi- 
dences of indebtedness of United 
Traction Company, which the said 
Ellis L. Phillips and George W. Olm- 
stead had previously acquired from 
the Delaware & Hudson Company, as 
aforesaid, to the Associated Gas & 
Electric Company, a domestic stock 
corporation. 

Fifth: That the stock sold or at- 
tempted to be sold, as aforesaid, by 
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Ellis L. Phillips and George W. Olm- 
stead to Associated Gas & Electric 
Company constituted more than 10 
per cent of all of the capital stock of 
United Traction Company. 

Sixth: That the consent of the 
Department of Public Service, State 
Division, Public Service Commission, 
of the state of New York, was not 
sought and was not and never has 
been given to the sale by Ellis L. Phil- 
lips and George W. Olmstead of such 
capital stock of United Traction Com- 
pany, nor was such consent sought or 
has it ever been given to the purchase 
and acquisition, or attempted pur- 
chase and acquisition of such capital 
stock of United Traction Company or 
any part thereof by Associated Gas 
& Electric Company, or by Daly & 
Company or by any other agent or 
trustee, acting for or on behalf of 
the Associated Gas & Electric Com- 
pany. 

Seventh: That on July 19, 1929, 
or September 17, 1929, entries were 
made in the stock book of the United 
Traction Company to reflect the said 
alleged’ sale of the capital stock of 
United Traction Company by H. B. 
Weatherwax to Daly & Company. 

Eighth: That Daly & Company 
did not pay any money or give any 
consideration of value for said stock 
of United Traction Company. 

Ninth: That the Associated Gas 
& Electric Company, a domestic stock 
corporation, furnished the money and 
other consideration paid or to be paid 
to Ellis L. Phillips and George W. 
Olmstead for the purchase and ac- 
quisition of the said capital stock of 
United Traction Company. 

Tenth: That after the purchasing 
or acquiring of said capital stock of 
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United Traction Company by the said 
Associated Gas & Electric Company, 
as aforesaid, contracts were made by 
the said United Traction Company 
with certain corporations, subsidiaries 
owned and controlled by Associated 
Gas & Electric Company, which said 
contracts were put in effect and be- 
cause of the effect of such contracts, 
and because of a change in making 
accruals for depreciation, and by di- 
rection of officials of said subsidiary 
companies, the books of the United 
Traction Company were changed and 
rewritten so as to reflect an increase in 
operating expenses for the year 1929 
aggregating approximately $250,000. 

Eleventh: That Daly & Company 
was only an agency through which 
Associated Gas & Electric Company 
attempted to purchase and acquire the 
stock of United Traction Company 
from Ellis L. Phillips and George W. 
Olmstead. 


Twelfth: That the attempted pur- 
chase and acquisition by Associated 
Gas & Electric Company through or 
by means of the agency of John M. 
Daly or Daly & Company, of more 
than 10 per cent, of the capital stock 
of United Traction Company on or 
about May 31, 1929, from Ellis L. 
Phillips and George W. Olmstead was 
contrary to law, and was void and 
of no effect whatever. 

Thirteenth: That all entries and 
changes made in the books and rec- 
ords of United Traction Company 
purporting to record the sale of the 
capital stock of United Traction Com- 
pany to Daly & Company as a partner- 
ship, or to Daly & Company as trustee 
for Associated Gas & Electric Com- 
pany, were made in violation of the 
provisions of § 54 of the Public Serv- 
ice Commission Law, were illegal, 
and were and are void and of no 
effect. 





UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF 
CALIFORNIA 


Re Pacific Telephone & Telegraph 
Company et al. 


(— F. (2d) —.) 


Contempt — Refusal to obey subpoena — Lack of jurisdiction. 
1. The refusal by the manager of a telephone company to produce records 
of unlisted telephone numbers demanded in a subpoena issued by a United 
States commissioner in aid of an application for a search warrant was 
held not to be a contempt, where the commissioner was without jurisdic- 
tion to issue such a subpoena, and where the manager’s counsel appeared 
at the proper time and place in his behalf and stated his reasons for refus- 


ing to obey, p. 17. 
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Constitutional law — Delegation of powers — United States commissioner. 
2. United States commissioners, in states where committing magistrates 
have authority under express statute or judicial interpretation to subpoena 
witnesses only after the arrest of the defendants and the filing of com- 
plaints, have no power to subpoena witnesses to supplement deficiencies 
in — or other testimony offered by the applicant for a search war- 
rant, p. 15. 


Constitutional law — Delegation of powers — Subpoena in aid of search warrant. 


3. A proceeding by which a United States commissioner seeks to procure 
evidence in aid of an incomplete showing made on application for a search 
warrant, by demanding that a telephone company’s manager produce 
records of unlisted telephone numbers, was held to be the exercise of a 
function reserved to the grand jury, and therefore void, p. 18. 


Commissions — Power of United States commissioner. 
4. The power of a United States commissioner is only quasi-judicial ; and, 
in the absence of a statute expressly giving him judicial powers, he has no 
authority, in determining the question of probable cause sufficient to sup- 
port an application for a search warrant, to subpoena witnesses in aid of 
that function as a power implied by the nature of his function, p. 18. 


[March 4, 1930.] 


RDER directed to a manager of a telephone company to 

show cause why he should not be ordered to produce cer- 
tain records of unlisted telephones, and why he should not be 
held in contempt for disobeying a subpoena issued by a United 
States commissioner ; order discharged. 


* 


KerrIGAN, District Judge: An search warrant was made to him, sup- 
order to show cause has issued, di- ported by the affidavits of three per- 
rected to the respondent, E.T.O’Don- sons. These affidavits were not made 
nell, to show cause why he should not part of the record herein, to avoid 
be ordered to produce certain books a possible public disclosure of the facts 
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‘cords 
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and records of The Pacific Telephone 
& Telegraph Company, and be sworn 
and testify on an application for a 
search warrant made by the United 
States attorney to one of the United 
States commissioners for this district, 
and why he should not be held in con- 
tempt for disobedience of a subpoena 
issued by the commissioner. 


Espionage Act Gives Powers 


[1] The commissioner’s certificate, 
upon which the order to show cause 
is based, states that application for a 


P.U.R.1930C.—2. 
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therein stated. Copies have, however, 
been furnished to the court. It is 
sufficient for the purposes of this pro- 
ceeding to state that these affidavits 
charge the commission of a felony, 
conspiracy to violate the national pro- 
hibition act. 

They recite facts tending to show 
that certain persons were selling liquor 
for which they took telephone orders. 
The telephone numbers are given. 
The location of the telephones is not 
stated. The premises sought to be 
searched are those where these tele- 
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phones are installed. It appears that 
these telephones are not listed in the 
general telephone directory, and that 
respondent refused, on inquiry from 
one of affiants, to state the names and 
addresses of the subscribers. The 
commissioner issued a subpoena di- 
rected to respondent, requiring him 
to appear and bring with him the orig- 
inal applications for the telephones 
bearing the stated numbers, and the 
records showing the names of the sub- 
scribers and location of the telephones, 
and to testify thereto. At the time 
and place designated, counsel appeared 
on behalf of respondent and stated 
his refusal to obey the subpoena. 

The Espionage Act of 1917 pro- 
vides, in §§ 1 and 4 (40 Stats. at L. 
228, 18 USCA §§ 611, 614), as 
follows: 

“Section 611. A search warrant 
authorized by this chapter may be is- 
sued by a judge of a United States 
district court, or by a judge of a state 
or territorial court of record, or by a 
United States commissioner for the 
district wherein the property sought 
is located. 

“Section 614. The judge or com- 
missioner must, before issuing the 
warrant, examine on oath the com- 
plainant and any witness he may pro- 
duce, and require their affidavits or 
take their depositions in writing and 
cause them to be subscribed by the 
parties making them.” 

If a United States commissioner 
has power to issue a subpoena for a 
witness whose testimony is desired to 
establish probable cause for the issu- 
ance of a search warrant, that power 
must be found implicit in the section 
above quoted, with reference to the 
examination on oath of “the com- 


plainant and any witness he may pro- 
duce.” There is no statute expressly 
conferring power to issue a subpoena 
upon an United States commissioner. 


Supplementary Writ Improper 


[2-4] In proceedings following an 
arrest and the filing of a complaint, 
the power of a United States com- 
missioner to subpoena witnesses has 
been implied from the provision of 
R. S. § 1014 (18 USCA § 591) 
that a United States commissioner 
may arrest, imprison, or bail an of- 
fender “agreeably to the usual mode 
of process against offenders in such 
state.” Where the committing magis- 
trates of the state may subpoena wit- 
nesses for the purposes of pieliminary 
hearings, it has been held that, under 
this section, the United States com- 
missioner also has this power. United 
States v. Beavers (1903) 125 Fed. 
778; United States v. Stern (1910) 
177 Fed. 479. 

And it may be that in states where, 
by express statute or judicial interpre- 
tation of statute, the committing 
magistrate is empowered to subpoena 
witnesses to testify to facts necessary 
to establish probable cause for arrest 
prior to the issuance of a warrant, 
and to supplement the allegations of 
a complaint or information insuffi- 
cient for this purpose in itself, that 
the United States commissioners for 
those districts have the same power. 
See People v. Hicks (1853) 15 Barb. 
(N. Y.) 153; State ex rel. Long v. 
Keyes (1889) 75 Wis. 288, 44 N. W. 
13; State v. Baltes (1924) 183 Wis. 
545, 198 N. W. 282. In California, 
however, and in this district, the pow- 
er of the United States commissioner 
is no greater than that of the com- 
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mitting magistrates of this state. 
Such magistrates may subpoena wit- 
nesses only after arrest of the offender 
and complaint filed (Cal. Penal Code, 
§ 864). And see United States v. 
Collins, 79 Fed. 65, 68. 

I have discussed the power of the 
commissioner to subpoena witnesses 
under R. S. § 1014 in this detail, be- 
cause it is argued with insistence in 
support of the power of the commis- 
sioner in the instant case that a close 
analogy exists between the arrest of 
an offender and the “arrest of goods” 
under a search warrant. When the 
question at hand concerns statutory 
power, analogy between different stat- 
utes is of doubtful value as an aid to 
construction, but, even assuming the 
comparison here to be valid, which I 
do not believe it to be, it must appear 
from what has been said that if the 
commissioner cannot subpoena wit- 
nesses to supplement a complaint 
which does not allege facts sufficient 
to establish probable cause for arrest, 
neither can he do so to supplement 
deficiencies in the affidavits or other 
testimony offered by the applicant for 
a search warrant. 

Jurisdiction Limited 

Early New York and Wisconsin 
cases have construed the language of 
statutes relating to preliminary in- 
vestigation of complaints upon which 
a warrant of arrest is to be based, 
directing the examination of “com- 
plainant and any witness he may 
produce” as authorizing the sub- 
poenaing of witnesses for that pur- 
pose. People v. Hicks (1853) 15 
Barb. (N. Y.) 153; State ex rel. 
Long v. Keyes (1889) 75 Wis. 288, 
44.N. W.13. The phraseology of the 


New York Code (§ 794, Code of 
Crim. Proc.) is said to have formed 
the model for the similar section (18 
U SCA 614) of the espionage act 
relating to the examination of appli- 
cants for a search warrant, and I am 
urged to hold that this phrase must 
be similarly interpreted here. The 
mere use of the same language in the 
espionage act is not, however, suffi- 
cient to warrant a transfer of con- 
struction from a statute enacted by 
another jurisdiction for a different 
purpose, applicable to a different sub- 
ject matter, and construed by the state 
courts with reference to the structure 
of their own judicial system. 

It is further argued that the fact 
that a United States commissioner, in 
passing upon the question of probable 
cause sufficient to support the applica- 
tion for a search warrant, is acting 


judicially, is a sufficient basis for im- 
plying power to subpoena witnesses in 


aid of the judicial function. The 
mere exercise of judicial power does 
not invest a functionary with the aids 
to jurisdiction peculiar to courts of 
record. The history of the United 
States commissioners is a demonstra- 
tion of this fact. 

Under the earlier form of the per- 
jury statute, perjury before a com- 
missioner could not be punished as a 
perjury before a “court.” Todd v. 
United States (1895) 158 U. S. 278, 
39 L. ed. 982, 15 Sup. Ct. Rep. 889. 
Contempt of a commissioner’s orders 
cannot be punished by him, but only 
by the court appointing him, where it 
appears that the matter pending be- 
fore the commissioner is one which 
can be held to be pending in the court 
itself. Re Mason (1890) 43 Fed. 
510; United States v. Beavers (1903) 
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125 Fed. 778; United States v. Tom 
Wah (1908) 160 Fed. 207. In other 
words, the powers of the United 
States commissioners are quasi-ju- 
dicial only, and, unless the plain lan- 
guage of a statute confers authority, 
the nature of his function is an insuffi- 
cient basis for enlarging his jurisdic- 
tion. Re Perkins (1900) 100 Fed. 
950; United States v. Tom Wah 
supra. 


Grand Jury's Duties Invaded 


What I have said concerning the 
lack.of statutory authority for the is- 
suance of a subpoena by a commis- 
sioner in aid of an application for a 
search warrant is probably sufficient 
to establish the fact that the subpoena 
in the instant case is void and that 
respondent cannot be held in contempt 
for refusing to obey it. There is, 
however, another and further reason 
for its invalidity, which is applicable 
whether the subpoena in question is 
attempted to be issued by the commis- 
sioner or by a judge of this court. 

Whatever the historical origin of 
the search warrant, and irrespective 
of the fact that in theory it may still 
have about it traces of the “warrant 
in arrest of goods,” its practical status 
at the present time is inquisitorial ; it 
is an instrument for the procuring of 
evidence. The statutes affecting its 
use are limitations upon the right of 
those investigating crime to enter and 
search the premises of citizens. A 
search may be had only when the facts 
known are sufficient to establish prob- 
able cause for the search. If the 
ingenuity and skill of the investiga- 
tors is not sufficient to establish prob- 
able cause in a manner which will 
satisfy the commissioner or the judge 
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to whom application for a search war- 
rant is made, the deficiencies can be 
supplied only by further investigation, 
The subpoenaing of witnesses on the 
application for a warrant can be for 
no other purpose than to secure the 
missing proof. 

In the Federal courts there is but 
one inquisitorial body, the grand jury. 
To that body is given power to sub- 
poena witnesses in aid of any inquiries 
which it may desire to make. R. S. 
§ 877,28 US CA § 655; Hale v. 
Henkel (1906) 201 U. S. 43, 50 L. 
ed. 652, 26 Sup. Ct. Rep. 370. The 
Federal courts have not been called 
upon to consider the status of acts of 
a judicial officer which are inquisi- 
torial and within the scope of the 
grand jury powers, but the question 
has come before state courts in several 
instances. The decision has uniform- 
ly been that acts invading the province 
of the grand jury are void. Ward 
Baking Co. v. Western U. Teleg. Co. 
(1923) 205 App. Div. 723, 200 N. 
Y. Supp. 865; Re Both (1922) 200 
App. Div. 423, 192 N. Y. Supp. 822; 
People ex rel. Sampson v. Dunning 
(1906) 113 App. Div. 35, 98 N. Y. 
Supp. 1067; Williams v. People 
(1909) 46 Colo. 183, 103 Pac. 298; 
Ketcham v. Commonwealth (1924) 
204 Ky. 168, 263 S. W. 725. In ac 
cordance with the reasoning of these 
cases, a proceeding by which a judge 
of this court or a United States com- 
missioner seeks to procure evidence in 
aid of an incomplete showing made 
on application for a search warrant 
is the exercise of a function reserved 
to the grand jury, and is void. 


Jurisdiction Not Available 
For the reasons above stated re 
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spondent is not in contempt of court, 
having merely failed to obey void 
process. 

I have determined this question 
upon its merits, having in mind the 
comment of the Supreme Court of the 
United States with regard to its re- 
fusal to pass upon the power to issue 
a writ of prohibition in Ex parte 
Bakelite Corp. (1929) 279 U. S. 438, 
448, 73 L. ed. 789, 49 Sup. Ct. Rep. 
411, to the effect that: 

“The power of this court to issue 
writs of prohibition never has been 
clearly defined by statute or by de- 
cisions. And the existence of the 
power in a situation like the pres- 
ent is not free from doubt. 
But the doubt need not be resolved 
now, for, assuming that the power 
exists, there is here, as will appear 
later on, no tenable basis for exercis- 
ing it. In such a case it is admissible, 
and is common practice, to pass the 
question of power and to deny the 
writ because without warrant in other 
respects.” 

See also, Smith v. Whitney (1886) 
116 U. S. 167, 175, 29 L. ed. 601, 6 
Sup. Ct. Rep. 570. 

It is not necessary to the disposition 
of the case that I decide whether 
jurisdiction exists to punish the acts 
here complained of as contempts of 
this court, as I found that no contempt 


exists, but I feel it advisable to state 
that I do not believe that an applica- 
tion for a search warrant institutes a 
proceeding in this court, such that vio- 
lation of orders in connection there- 
with can be punished as contempts. 
The espionage act (18 USCA § 
611) confers concurrent power to 
issue search warrants upon a judge of 
a United States district court, or a 
judge of a state or territorial court 
of record, or a United States commis- 
sioner. While the act of issuing a 
search warrant presupposes a “ju- 
dicial” hearing, such hearing is quasi- 
judicial only, and the official issuing 
the warrant is acting as a magistrate 
rather than as a judge of this court. 
Punishment for contempt in the Fed- 
eral courts is limited by Judicial Code, 
§ 268, 28 USCA § 385, to con- 
tempts of the court as such. Francis 
v. Virgin Islands (1926) 11 F. (2d) 
860. There must be some proceeding 
pending over which the court has.or 
may assume jurisdiction. Issuance of 
a search warrant may lead to court 
proceedings in which the validity of 
the warrant or of the seizure of prop- 
erty under it comes in question, but 
the mere application for a warrant 
does not invoke the jurisdiction of the 
district court. 

For the reasons above stated the 
order to show cause is discharged. 
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Re New Hartford Water Company 


[Docket No. 5425.] 


Return — Past losses as affecting future rates. 
1. Future rates should not be based in part upon a consideration of a past 
deficiency in rates, but should be based solely upon evidence as to their 
insufficiency at the present time and requirements for the future, p. 26. 


Depreciation — Amount allowed — Water utility. 
2. An annual allowance of $1,200 for depreciation was held to be adequate 
for a water utility of limited size and having a fixed capital of only about 
$52,000, p. 27. 


Depreciation — Failure to set up reserve in the past — Water utility. 
3. The failure of a water utility in the past to set up any reserve for 
depreciation should not be considered in determining an annual allowance 
for future depreciation, p. 27. 


Return — Percentage allowed — Water utility. 
4. Rates calculated to yield a return of approximately 6 per cent on the 
historical cost of a water utility were held to be adequate, notwithstanding 
the fact that such cost was not to be regarded as the Commission’s finding 
of fair value, p. 27. 


Rates — Flat rate for vacant premises — Water utility. 
5. A charge proposed by a water utility of $6 per year for flat-rate service 
connections on vacant premises was eliminated where the Commission 
believed that such charges should be based only on a full-time or part- 
time use, and where it was of the further opinion that water should be 
turned off in vacant premises and the company should make a separate 
charge for connecting and reconnecting service, p. 28. 


Apportionment — Water utility — Fire protection. 
6. Approximately one-third of the total revenue required by a water utility 
was apportioned to fire protection service, p. 28. 

Rates — Water utility — Fire protection — Inch-foot basis. 
7. The Commission. ordered fire protection rates to be established by a 
water utility at a flat rate per hydrant rather than on the so-called inch- 
foot basis plus a maintenance charge, although the scientific advantages 
of the inch-foot basis as a general method of measurement were admitted, 
p. 28. 

Discrimination — Fire protection rates — Private hydrants. 
8. Notwithstanding the absence of opposition, the Commission refused to 
approve a flat rate for fire hydrants located on and serving private property 
in excess of the flat rate per hydrant charged against a municipality for 
the same service, p. 29. 

[March 3, 1930.] 
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P 


By the Commission: The New 
Hartford Water Company filed with 
the Commission on December 10, 
1929, the following petition: 


justed, 


To THE Pustiic UTILiITies ComMIs- 
SION OF THE STATE OF CONNEC- 
TICUT: 


The New Hartford Water Com- 
pany hereby brings its petition to your 
Honorable Commission and respect- 
fully represents : 

(1) That your petitioner is a pub- 
lic service corporation, existing under 
a special act of the general assembly 
of the state of Connecticut, approved 
March 7, 1889; 

(2) That your petitioner has its 
office in the town of New Hartford, 
Connecticut, and is engaged in the 
public service of furnishing water to 
and within the town of New Hart- 
ford for public, domestic, and other 
uses ; 

(3) That the rates of said com- 
pany for water supplied for domestic 
ari other uses are charged pursuant 
to a certain schedule, a copy of said 
schedule of rates being annexed here- 
to and marked Exhibit A; 

(4) That the rates of said com- 
pany for water and service supplied 
for public uses in the fire district of 
New Hartford are charged pursuant 
to a certain contract dated June 29, 
1926, by and between your petitioner 
and the fire district of New Hartford. 
A copy of said contract is annexed 
hereto and is marked Exhibit B; 


* 
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(5) That the rates of said com- 
pany for water and service supplied 
for public uses in the fire district of 
Pine Meadow are charged pursuant 
to a certain contract dated 
by and between your petitioner and 
the fire district of Pine Meadow. A 
copy of said contract is annexed here- 
to and is marked Exhibit C; 

(6) That said rates charged by 
your petitioner for water furnished 
for public, domestic and other uses 
as set forth in Exhibits A, B, and C, 
are discriminatory and less than just, 
reasonable, and adequate to provide 
properly for the public convenience, 
necessity, and welfare, 


Wherefore your petitioner prays: 

(1) That the Commission fix a 
time and place for a hearing upon 
this petition ; 

(2) That the Commission find the 
rates set forth in Exhibits A, B, and 
C, to be discriminatory and less than 
just, reasonable, and adequate to pro- 
vide properly for the public con- 
venience, necessity, and welfare; 

(3) That your Commission deter- 
mine and prescribe just, reasonable, 
and maximum rates or charges to 
be hereinafter made by your peti- 
tioner. 

Dated at Hartford, Connecticut, 
this 10th day of December, 1929. 

Tue New Hartrorp WATER 
CoMPANY, 
By Robert L. Sengle, 
its Attorney. 
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Exursit A 


New Harrrorp Water ComMPANY 
New Hartford, Connecticut 
1923 


Annual Water Rates 


Private Dwelling House for One Fam- 
ily, one faucet for hot and cold 
water each at one sink 

Each additional faucet 


Uri 


Water Motor for washing machine 
or household machinery, at meter 


rates. 

Tenements, Boarding Houses, Hotels, 
Shops, Stores, Restaurants, Offices, 
Stables, Garages, and water for 
other purposes, at special or meter 
rates. 

Hose Use—Lawn, garden or street 
sprinklers in connection with house 
or store supply, 3-16 nozzle 

Use of hose limited to one hour per 


day. 
The charge for hose used on premises 


where water is not used for other 
purposes will be by meter 


Water takers are not allowed to 
attach hose to inside faucets without 
paying for hose use at established 
rates, except where a meter is used. 

Specific Rates. When water is re- 
quired for purpose not specified in 
the foregoing tariff, rates will be fixed 
by the company. 

The water rates above established 
prevent the use of water except upon 
the premises for which such rates are 
charged. 

Said petition was assigned for a 
hearing to be held at the office of the 
Commission in Hartford on Wednes- 
day, January 8, 1930, at 10:30 
o’clock in the forenoon. Notice of 
the pendency of the petition and of 
the time and place of hearing same 
was given to the petitioner, to the 
town of New Hartford, and to the 
general public by advertisement in the 


Litchfield County Leader, all of which 
fully appears from order of notice 
and return thereon on file in the office 
of the Commission. At said time and 
place the petitioner and the town of — 
New Hartford appeared and were 
fully heard. 

The rates now in force as set forth 
in Exhibit A above have been in force 
without any substantial change since 
about 1894 at which time the com- 
pany commenced business. The com- 
pany serves the town of New Hart- 
ford including the village of Pine 
Meadow therein from one reservoir 
only, which reservoir is fed by springs 
and has a storage capacity of about 
1,062,000 gallons. This reservoir is 
inadequate to provide a_ sufficient 
water supply and a chief improvement 
which the company desires to make, 
as appeared at the hearing, is to con- 
struct a second reservoir, in order to 
gain therefrom an added dry weather 
yield and improve the quality of the 
water. 

Until 1929, service has been sup- 
plied on chiefly a flat, or fixture, rate 
basis, but during that year the com- 
pany converted about three-fourths of 
the connections from a flat-rate basis 
to a metered basis. The purpose of 
the change was to reduce wastage of 
water. There is a total of about 212 
service connections of which about 
160 are metered and the balance of 
52 are on a flat, or fixture, rate basis. 

The company supplies public fire 
protection service to the New Hart- 
ford fire district and the Pine 
Meadow fire district. There are 41 
hydrants in the New Hartford fire 
district and 20 in the Pine Meadow, 
or a total of 61 public hydrants. The 
company also supplies water to 12 
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RE NEW HARTFORD WATER CO. 


hydrants used for fire purposes, which 
hydrants are located on private prop- 
erties and for the particular benefit 
of such properties. 

The rates in force for public fire 
protection for the New Hartford fire 
district are charged pursuant to a 
written contract executed on June 29, 
1924, between the fire district and the 
company covering the period from 
October 1, 1924, to October 1, 1934, 
in which contract the company agreed 
among other things to supply water 
to 41 hydrants at a rental price of 
$22.50 per hydrant per year or a total 
agreed price of $922.50 per year. 

The rates in force for public fire 
protection service in the fire district 
of Pine Meadow originated from a 
written contract executed on March 
16, 1910, between the fire district and 
the company covering the period from 
January 1, 1910, to January 1, 1920, 
in which contract the company agreed, 
among other things, to supply water 
to 20 hydrants within the district at 
an agreed price of $20 per hydrant 
per year or a total price of $400 per 
year. Upon the expiration of said 
contract on January 1, 1920, it was 
renewed upon the same rates for a 
similar period expiring December 31, 
1929. The renewal of the contract, 
although in writing, was claimed at 
the hearing to have been mislaid and 
was not in evidence. In any event it 
had expired at the date of hearing 
and was not renewed. 

The contract with the New Hart- 
ford fire district, known as Exhibit 
B, attached to the petition on file, and 
the contract with the Pine Meadow 
fire district, if the latter has any va- 
lidity as a contract, the company seeks 
to set aside as well as other classes of 


rates in force upon the claim that such 
rates are discriminatory and less than 
just, reasonable, and adequate to pro- 
vide properly for public convenience, 
necessity, and welfare. 

The capitalization of the company 
is made up of $30,000 in common 
stock, $30,000 in bonds which bonds, 
although they have matured, remain 
outstanding, and $3,000 in short term 
notes. No dividends have even been 
paid upon the common stock ; no inter- 
est has been paid upon the bonds since 
1905 and the company stated the 
bonds have not been redeemed since 
the company is financially unable to 
do so, which claim as hereinafter ap- 
pears is well founded. Both the com- 
mon stock and the bonds are, and al- 
ways have been, largely owned by one 
or few persons. 

The rates of the company now in 
force for all classes of service have 
been for a number of years and now 
are inadequate to pay the cost of sup- 
plying water service and yield the 
company a profit. The company has 
no reserve for depreciation and never 
has provided a. fund therefor, al- 
though such provision is both neces- 
sary, customary, and lawful in the 
proper conduct of a public utility serv- 
ice. The company submitted an ac- 
countant’s statement covering the 
period from 1912 to 1928, inclusive, 
from which it appears that operating 
revenues averaged about $3,642 per 
year during the period, and operating 
expenses including taxes but exclud- 
ing interest on notes payable and de- 
preciation during the same period 
amounted to about $3,230 per year. 
The annual report of the company to 
the Commission for the year 1928 
shows the company had no surplus in 
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its profit and loss account but on the 
contrary had a deficit of approximate- 
ly $9,500 which deficit account exist- 
ed in 1912 when the company made 
its first financial report to the Com- 
mission, at which time the deficit was 
even greater. 

The petitioner submitted at the 
hearing through a qualified engineer 
and valuation expert a survey of the 
condition of its property, the ad- 
ditions thereto required to improve 
the quality and supply of water, an 
estimate of the fair value of its prop- 
erty at the present time, and a pro- 
posed new rate structure. 

In arriving at this estimate of 
present fair value said expert claimed 
that the cost of reproducing the prop- 
erty used and useful in public service 
as of January 1, 1930, upon present 
price levels and without depreciation 
amounted to about $124,000; and, 
after applying a factor of 30 per cent 
to represent the accrued depreciation 
estimated by said engineer, claimed 
the cost to reproduce said property 
less depreciation on present price 
levels is about $87,639. Said expert 
also made an examination of the com- 
pany’s records for the purpose of de- 
termining the original cost of the 
property which he found to be about 
$45,865. This estimate is somewhat 
less than the statement of the com- 
pany in its annual report to the Com- 
mission for the year 1928 which states 
the amount as $51,890. The com- 
pany’s expert brought said original 
cost of $45,865 down to present price 
levels by a factor determined by said 
expert representing the increase in 
cost of labor and materials at the 
present time over price levels existing 
in 1894 and 1895 and after applying 


the aforesaid allowance of 30 per cent 
to represent accrued depreciation 
found an original cost adjusted to 
present price levels of about $81,618. 
From this and the aforesaid estimate 
of cost to reproduce at present prices 
less depreciation the company claimed 
that the fair value of the property at 
the present time is $80,000, and that 
it is entitled to a fair return of 74 
per cent upon that claimed value. 

While the company estimated that 
the total operating revenues required 
annually to afford this fair return, and 
adequate allowance for operating ex- 
penses and reserve for depreciation 
would amount to a total of about 
$12,322, it requested only such in- 
crease in the present rates as would 
afford operating revenues of $10,718. 
The company proposed to allocate 
such revenues, as follows: 


For domestic or household use .. 
For public fire protection service . 
For private fire service ......++.. 


Total eeeeeee eeeceescece 


The operating revenues of the com- 
pany at the present time amount to 
about $4,082 so that the proposed in- 
crease would represent an increase of 
approximately 150 per cent. 

[1] The unsatisfactory financial 
condition in which the company finds 
itself today is due chiefly to its failure 
to seasonably revise its rates in the 
past to a level sufficient to provide 
adequate revenues. The community 
served covers a small territory, has a 
limited population, few industries, and 
apparently is increasing in both popu- 
lation and industries very slightly, if 
at all. Its grand list amounts to about 
$2,400,000. The principle of law is 
well established in rate making that 
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future rates shall not be based in part 
upon a consideration of a past de- 
ficiency in adequate rates; that future 
rates shall be based solely upon evi- 
dence as to their insufficiency at the 
present time and requirements for the 
future. That principle is somewhat 
analogous to the present situation in 
the instant case, namely, under the cir- 
cumstances respecting the community 
set forth above and the company’s 
failure to seasonably revise its rates, 
an increase of rates to the amount 
which the company might legally be 
entitled would work an undue hard- 
ship upon the community. 

The company claimed that it should 
be allowed $4,480 for operating ex- 
penses which sum compares with 
about $3,773 stated by the company 
in its last annual report on file cover- 
ing the year 1928. An examination 
of the details making up the proposed 
allowance shows the new items of 
$250 for.reservoir maintenance, $250 
for chlorination, and $280 for meter 
testing, which items do not, at least 
specifically, appear in the 1928 report. 
The Commission believes that the first 
two items stated are not likely to be 
annual charges after the first year, or 
at least not to be so great after the 
first year, particularly with respect to 
chlorination, as the quality of the 
water seems to be quite satisfactory. 
The allowance for meter testing seems 
excessive. For these reasons, the 
Commission believes that an allow- 
ance of $4,000 a year for operating 
expenses or an increase of about $227 
over 1928 is adequate. 

[2, 3] The company seeks an an- 
nual reserve for depreciation of 
$1,842 which sum was reached by 
taking 14 per cent of the claimed cost 
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to reproduce the physical property at 
present price levels without deduction 
for depreciation, which claimed cost 
is $122,802 and excludes water rights 
and working capital totaling $1,500. 
The Commission believes in allow- 
ance of $1,200 for annual reserve for 
depreciation is adequate for a com- 
pany of limited size and having a 
fixed capital of only about $52,000 at 
the most. While the company has 
never set up any reserve for deprecia- 
tion, this failure is not to be consid- 
ered in determining an allowance for 
the future. 

[4] The company indirectly claimed 
an allowance of $4,396 for fair return 
upon a claimed fair value of $80,000, 
this allowance being determined by 
taking the company’s claimed total 
revenues of $10,718 and subtracting 
therefrom the claims of $4,480 for 
operating expenses and $1,842 for de- 
preciation. The Commission believes 
that an allowance of $4,000 or ap- 
proximately 6 per cent on the present 
historical cost of $52,000 will be ade- 
quate. Historical cost is, of course, 
not to be regarded as the Commis- 
sion’s finding of the fair value which, 
so far as the evidence in this case re- 
veals, is in excess thereof, but a spe- 
cific finding upon which is unneces- 
sary. 

The total operating revenues, there- 
fore, required and allowed are $8,650 
which sum represents an increase of 
slightly over 100 per cent over the 
present revenues as shown by the year 
1928. Upon consideration of a fair 
and just division of the aforesaid 
revenue of $8,650 among the several 
classes of patrons the Commission al- 
locates said revenue as follows: 

Domestic water use—$5,000 or a 
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decrease of $531 from the amount 
proposed by the company. | 

Public fire service—$3,050 or a de- 
crease of $1,297 from the amount pro- 
posed by the company. 

Private fire service—$600 or a de- 
crease of $240 from the amount pro- 
posed by the company. 

[5] Accordingly, the Commission 
has revised the rate schedule submit- 
ted by the company upon the basis of 
its proposed revenue of $10,718. 
With respect to domestic water use 
the Commission has endeavored as 
far as possible to decrease the cost of 
service to the average customer since 
the evidence established that only 
about twenty families are more than 
minimum or average consumers of 
water. In addition the Commission 
has eliminated the proposed charge of 
$6 per year covering six unmetered or 
flat-rate service connections which in 
the company’s schedule are set forth 
as being located on vacant premises 
because the Commission believes that 
charges should be based only on a full- 
time or part-time use. The water 
should be turned off in vacant prem- 
ises and the company might well 
make a proper charge for turning it 
off and turning it on again when re- 
quested by the owner or tenant. Such 
charge the company provides for in 
its proposed rate schedule and it is 
approved by the Commission as here- 
inafter appears. 

[6] With respect to public fire pro- 
tection service the company, based 
upon the requirements of the National 
Board of Fire Underwriters, esti- 
mated that the storage capacity of the 
reservoir for fire protection alone 
must not at any one time be less than 
300,000 gallons which is about 40 per 
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cent of the present total storage ca- 
pacity of the reservoir. Upon that 
percentage the company claimed that 
40 per cent of the value of the com- 
pany’s physical property is allocated 
to public fire protection service. It 
is probably correct and the Commis- 
sion has so stated in earlier rate cases 
involving water companies that the 
construction of a water works prop- 
erty to supply fire protection service 
as well as water for household and 
other purposes increases considerably 
the investments in fixed capital re- 
quired, increasing from a large per- 
centage of the whole in small com- 
munities to a small percentage of the 
whole in large communities. The 
Commission in recognition of this 
principle has allocated to public fire 
protection service in the present case 
about 3,050 of the total revenues re- 
quired or approximately one-third of 
the whole. 

[7] While the company claimed 
that fire protection rates should be 
established on the so-called inch-foot 
basis plus a maintenance charge per 
hydrant, which method has been ap- 
proved by the Commission in earlier 
rate cases involving water companies, 
the Commission believes that in this 
particular case the charge should be 
a flat-rate charge for each hydrant 
connected to the company’s system. 
The inch-foot basis is of course a 
scientific and more accurate form of 
rate and ordinarily is preferable to a 
fixed charge per hydrant. The inch- 
foot method is more adaptable and 
finds greater usefulness in communi- 
ties which are growing; but where, 
as in the instant case, the community 
is more or less stationary, the fixed 
charge per hydrant is satisfactory and 
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easier to compute. Moreover, the in- 
ventory of distribution mains upon 
which the number of inch-feet was 
computed by the company includes 4- 
inch mains the proportion of which 
to the whole in inch-feet is about one- 
fourth. In computing the fire protec- 
tion service charge on the inch-foot 
basis, the Commission has in the past 
excluded 4-inch mains in the compu- 
tation because the size is generally re- 
garded as insufficient for adequate fire 
protection service. 

There are a total of 61 hydrants in 
both fire districts of which 41 are lo- 
cated in the New Hartford fire dis- 
trict and 20 in the Pine Meadow dis- 
trict and a charge of $50 per hydrant 
per year would produce a total revenue 
of $3,050 from both districts, made 
up of $2,050 from the New Hartford 
fire district and $1,000 from the Pine 
Meadow fire district. 

[8] While no objection was inter- 
posed to the proposed rate of $70 for 
each of the twelve fire hydrants lo- 
cated on and serving private property, 
no valid reason appeared at the hear- 
ing why the charge for this type of 
service should exceed the charge for 
public fire protection service and 
accordingly the rate established for 
private fire hydrants will be the 
same, namely, $50 per hydrant per 
year. 

From the evidence presented at the 
hearing the Commission is of the 
opinion and finds: 

(1) That the rates now in force 


by the petitioner for all classes of 
service are discriminatory and less 
than just, reasonable, and adequate 
to provide properly for the public con- 
venience, necessity, and welfare. 

(2) That the schedule of rates set 
forth below are hereby approved, as 
just, reasonable, and maximum rates 
to be hereinafter made by the pe- 
titioner, particularly taking into con- 
sideration the fact that the rates in 
force have been for a long period of 
time non-remunerative. 

(3) The New Hartford Water 
Company is hereby ordered and di- 
rected to adopt and put into effect as 
of January 1, 1930, and thereafter 
to continue until further order of the 
Commission in the premises the fol- 
lowing schedule of maximum rates: 
[Rate schedule omitted. ] 

We hereby determine and direct 
that notice of the foregoing finding, 
order, and decree be given to the par- 
ties in interest by forwarding by 
registered mail true and attested 
copies thereof, addressed one to the 
New Hartford Water Company, New 
Hartford, Connecticut; one to Board 
of Selectmen, town of New Hartford, 
New Hartford, Connecticut; one to 
Mr. H. M. Smith, Chairman, New 
Hartford Fire District, New Hart- 
ford, Connecticut; and one to Mr. H. 
E. Drake, Treasurer, Pine Meadow 
Fire District, Pine Meadow, Connec- 
ticut, on or before the 3rd day of 
March, 1930, and due return make 
hereon. 
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Alabama Public Service Commission 


v. 


Southern Natural Gas Corporation 


[Docket No. 5735.] 


Re Alabama Natural Gas Corporation 


[Docket Nos. 5753, 5792.] 


Re Municipal Natural Gas Company 


[Docket No. 5825.] 


Interstate commerce — Jurisdiction of State Commission — Pipe line company. 
1. A corporation transporting natural gas by pipe line from gas fields in 
Louisiana into and through Alabama and delivering and selling such gas 
in interstate commerce at wholesale to distributors only in Alabama, which 
are separate and independent companies, is engaged in interstate commerce 
of a sort that is not subject to regulation as a a “ge by the Com- 
mission. (Following State ex rel. Barrett v. Kansas N as Co. (1924) 
—" S. 298, 68 L. ed. 1027, P.U.R.1924E, 78, 44 Sup. Ct. Rep. 544), 
p. 39. 

Interstate commerce — Intercorporate relations — Pipe line company. 

2. If such corporation, in addition to its operations in interstate com- 
merce, assumes such corporate relationship with another corporation en- 
in distribution and sale of such natural gas within the state of Ala- 
a, as entitles the state to treat the interstate corporation as if consoli- 
dated with the local utility, the fact that such interstate corporation in its 
other operations is engaged in interstate commerce that cannot be Tegu- 
lated by the state, does not prevent the state from reasonable exercise of 
its authority over such interstate corporation in matters which arise out 
of or come within the effect of its being treated as if consolidated with 
the local utility, p. 39. 


Interstate commerce — Intercorporate relations — Pipe line company. 
3. Section 9795, Code of Alabama of 1923, requiring a certificate of con- 
venience and necessity to authorize construction and operation of plant, 
roperty, and facility for distribution of gas by a public utility in Ala- 
ama, is not applicable to the construction and operation of an interstate 
pipe line from the gas fields of Louisiana into and through Alabama, and 
the Commission is without jurisdiction to require the company construct- 
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ing and operating such interstate pipe line for transporting natural gas, 
to obtain such certificate, even though such company may come within the 
jurisdiction of the Commission in some of its operations or relationships 
within the state of Alabama, p. 39. 


Interstate commerce — Pipe line company — Security issues. 

4. Sections 9744-9753, Code of Alabama of 1923, requiring public utili- 
ties engaged in business in Alabama, to obtain the Commission’s approval 
of their security issues, are not applicable to a corporation which issues 
securities to finance the construction and operation of an interstate pipe 
line from the gas fields of Louisiana into and through Alabama, where 
the chief purpose of such pipe line is to carry on interstate commerce not 
subject to regulation by the state, p. 39. 

Intercorporate relations — Power of Commission — Constructive consolidation. 
5. Where the Commission, under the facts and the applicable law, is en- 
titled to treat such a corporation engaged in transporting and selling nat- 
ural gas in interstate commerce as if consolidated with another corpora- 
tion, engaged in the state as a public utility in the distribution pees sale 
of natural gas, by virtue of the relationship between such corporations, 
the authority of the Commission is limited to such matters as arise out of 
or come within the effect of its right to treat such corporations as if con- 
solidated, and cannot extend to matters which have no connection with 
such constructive consolidation, p. 39. 

Monopoly and competition — Effect of certificate grant — Natural gas. 

6. The granting of a certificate of convenience and necessity authorizing 
a public utility to construct and operate its plant or facilities to carry on 
a public utility business within a prescribed territory, does not constitute 
an exclusive grant within such territory, p. 47. 


Certificates of convenience and necessity — Public interests. 
7. In the granting or withholding of certificates of public convenience and 
necessity, public interest is the dominating element and should be given 
precedence by the Commission, p. 47. 


Intercorporate relations — Constructive consolidation — Natural gas companies. 
8. Held, (1) That the relationship between Southern Natural Gas Cor- 
poration and Alabama Natural Gas Corporation is such as to entitle the 
Commission to treat the Southern as if consolidated with the Alabama; 
(2) That Alabama Natural Gas Corporation is entitled to certificate of 
convenience and necessity to serve in certain towns and counties named 
in its said petitions, under the conditions named by the Commission; (3) 
Petitions of Alabama Natural Gas Corporation and of Municipal Natural 
Gas Company continued in so far as they relate to service in the follow- 
ing named towns in Alabama, namely: Aliceville, Ashville, Carrollton, 
Gordo, Helena, Jasper, Lincoln, Montevallo, Parrish, Pelham, and Huff- 
man. 


[February 28, 1930.] 
Headnotes by the Commission. 


F  Sacmesievics of natural gas companies for certificates of 
convenience and necessity to operate im specific communi- 


ties; certificates awarded in accordance with opinion and order 
herein. 
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APPEARANCES: Forney Johnston, 
of Birmingham, for Southern Natural 
Gas Corporation and Alabama Natu- 
ral Gas Corporation; M. C. Stewart, 
of Birmingham, for Municipal Natu- 
ral Gas Company. 


Introductory Statement 


By the ComMISSION : 


The several proceedings named in 
the heading hereof will be dealt with 
in this consolidated report for con- 
venience and, because much of the 
evidence under the petitions above 
named has been made a part of the 
record in the proceeding, which is a 
citation of the Commission, Docket 
No. 5735, and evidence in the pro- 
ceedings, based on said petitions, 
above named, has been referred to in 
argument of counsel in the Commis- 
sion’s citation as basis for the con- 
tentions of the Southern Natural Gas 
Corporation and of the intervenor, 
Municipal Natural Gas Company. 

For purposes of review of the Com- 
mission’s findings and order in any 
of these proceedings, it is the Com- 
mission’s view that the several reports 
herein consolidated and the several 
orders herein consolidated may be 
separated, as if separately issued by 
the Commission. 


(A) 


Citation of Commission—Docket No. 
5735 


(1) Statement of Facts 


The Southern Natural Gas Cor- 
poration is organized under the laws 
of the state of Delaware and its prin- 
cipal office is stated as being in the 
city of Dover, Delaware. 


The original charter of the corpora- 
tion is a part of the record of this 
proceeding, and is shown to have been 
filed in the office of the secretary of 
state of Delaware on May 9, 1928. 
On July 24, 1929, the said Southern 
Natural Gas Corporation, which will 
be referred to hereafter as the 
“Southern,” filed in the office of the 
secretary of state of Delaware an 
amendment of its charter or certifi- 
cate of incorporation, and such 
amendment is also a part of the 
record. 

A certified copy of resolutions of 
the board of directors of the South- 
ern adopted on October 3, 1929, is 
also made a part of the record. The 
record contains also a certified copy 
of resolutions of the board of direc- 
tors of the Tri-Utilities Corporation, 
adopted on October 3, 1929. 

The Alabama Natural Gas Cor- 
poration is a corporation organized 
under the laws of the state of Dela- 


ware on July 29, 1929. 


A certified copy of certificate of in- 
corporation of said Alabama Natural 
Gas Corporation, which will be here- 
inafter referred to as the “Alabama,” 
is made a part of this proceeding. 
Under said certificate of incorporation 
of the Alabama, it is provided in § 3 
thereof, the Alabama shall have power 
as follows: 

“(3) To contract with Southern 
Natural Gas Corporation, a Delaware 
corporation, or any other corporation, 
for a supply of natural, artificial, and 
mixed gas for purposes of sale, dis- 
tribution, or other disposition or use 
by Alabama Natural Gas Corpora- 
tion, its successors, and assigns, and 
to contract for the distribution of the 
same and sell and distribute the same 
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to industries, municipalities, or other 
selected customers satisfactory to the 
corporation ; it being expressly under- 
stood, however, that the corporation 
in all of its transactions is to act in 
the capacity of a private distributor 
only and not as a public utility.” 

While its original charter does not 
authorize the Alabama to engage in 
business as a public utility, it is a 
matter of record in this proceeding 
that the Alabama has submitted its 
petition to the Commission seeking a 
certificate of public convenience and 
necessity to construct the necessary 
pipe lines, plant, and system to enable 
it to engage in the distribution and 
sale of gas in certain counties in Ala- 
bama, and in certain towns in this 
state, as shown in the headings to this 
proceeding, and as particularly set out 
in petitions treated in this consolidated 
report, and the Alabama proposes in 
such proceedings to engage in business 
in Alamaba as a public utility. The 
Alabama has stated further to the 
Commission that, if its said petitions 
to engage in business in this state as a 
public utility are granted, it will 
promptly amend its charter so as to 
have proper authority by its charter to 
carry on the business of a public util- 
ity. 

At the hearing of this citation pro- 
ceeding, the Commission advised all 
parties interested and of record, that 
the Commission, in determining the 
issues involved in the citation, would 
give consideration to the evidence sub- 
mitted in any of the proceedings dealt 
with in this consolidated report, in so 
far as any of such evidence was com- 
petent and material, and such action 
by the Commission was assented to by 
the parties hereto. 

P.U.R.1930C.—3. 


33 


The Tri-Utilities Corporation is 
a Delaware corporation. The evi- 
dence in this proceeding shows that 
said Tri-Utilities Corporation, which 
will be hereinafter referred to as the 
“Tri-Utilities,” owns all of the voting 
stock of said Alabama Natural Gas 
Corporation and also owns the major- 
ity of the voting stock of the said 
Southern Natural Gas Corporation. 

The record does not show the exact 
amount of the voting stock of the 
Southern owned by the Tri-Utilities, 
but does show as aforesaid, that the 
Tri-Utilities owns the majority of 
such voting stock. The inference 
must be, therefore, that the Tri-Utili- 
ties owns a sufficient amount of the 
voting or controlling stock of the 
Southern to enable the Tri-Utilities to 
control the election of directors and 
officials of the Southern and its poli- 
cies of the matter of mangement and 
control of the Southern in the per- 
formance of ‘its business. 

The evidence shows that, during the 
year 1928, the Southern began a sur- 
vey of available business in the states 
of Mississippi, Alabama, and Georgia 
for a natural gas pipe line to be con- 
structed from the Monroe and Rich- 
land gas fields in the state of Louisi- 
ana across a part of the state of 
Louisiana and across the states of 
Mississippi, Alabama, and into Geor- 
gia as far as the city of Atlanta. 

During such survey the Southern 
solicited and received applications for 
contracts to furnish natural gas to a 
number of industries, and to several 
distributors located in these several 
states. The applications for such con- 
tracts became contracts upon their ac- 
ceptance by the Southern, and the 
record shows that a large number of 
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the applications had been accepted 
prior to September 21, 1929. 

The evidence in the case shows that 
the Southern, by the spring of 1929, 
had received sufficient assurance of 
business to enable it to make the neces- 
sary financing and to begin the con- 
struction of such interstate pipe line. 

During the early part of 1929, the 
officers of the Southern came infor- 
mally to the Commission and outlined 
its undertaking to transport gas from 
the gas fields in Louisiana into and 
through Alabama. The president of 


the Southern exhibited to the Commis- 
sion a blue print or map, which 
showed the layout of its pipe lines and 
the towns, cities, and territory through 
which such lines would pass, or which 
would be so closely adjacent to the 
pipe lines as would enable them to re- 


ceive service. The officials of the 
Southern explained to the Commission 
at that time that all of its plans had 
not been matured and that its attention 
was then being given to the financing 
and construction of the main lines of 
such interstate system. 

At that time the officials of the 
Southern stated to the Commission 
that it was their view and they had 
been so advised by counsel that its 
proposed business, in so far as it was 
then planned, would be interstate 
commerce and would not come within 
the powers of the state or of the Com- 
mission, in so far as regulation of its 
business to be done in the state of 
Alabama was concerned. At some 
later date during the year 1929, the 
officers and counsel for the Southern, 
in some subsequent informal confer- 
ence, while discussing the development 
of their plans, advised the Commission 
that another corporation would be 
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organized, which would probably find 
it necessary to qualify by its charter 
and otherwise, to carry on the busi- 
ness of a public utility in Alabama in 
the distribution and sale of natural 
gas. Pursuant to this plan, the Ala- 
bama Natural Gas Corporation was 
organized and, as stated above, filed 
its proper petitions to engage in such 
public utility business in the towns and 
counties hereinabove named. 

While the Southern was carrying 
on its work of organization, solicita- 
tion, and acceptance of contracts to 
furnish gas to industries and distrib- 
uting utilities, the question whether 
the Southern was about to engage in 
such business in Alabama as would in 
any way make it subject to regulation 
under the laws of the state, was dis- 
cussed, and the Governor of the state, 
Hon. Bibb Graves, took the view that 
such question should be determined in 
some proper forum, and when his po- 
sition became known to the Southern, 
it thereupon filed with the Commis- 
sion its statement in writing on Sep- 
tember 21, 1929, which statement is a 
part of the record in this proceeding. 

Such statement, in effect, sets forth 
that the business of the Southern pro- 
posed, in so far as the state of Ala- 
bama is concerned, is that of c.a- 
structing and operating into and 
through Alabama ari agency of inter- 
state commerce, subject to regulation 
as to rates and service, and as to con- 
ditions precedent to engaging therein, 
only by the Congress of the United 
States ; that said agency constitutes an 
internal improvement or interstate 
utility, as distinguished from a local 
or intrastate utility. 

The statement further avers that 
the Southern does not desire or pro- 
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pose to sell gas in the state of Ala- 
bama in retail quantities, or to con- 
sumers, industrial or otherwise, 
and hence all proposals for the pur- 
chase of natural gas received by the 
Southern from industries in its sur- 
vey of the demand, and others which 
had been taken by the Southern to 
date of said statement, had been trans- 
ferred and assigned to the Tri-Utili- 
ties, none of the stock or securities 
of which was owned or proposed to 
be owned by the Southern; that the 
Southern proposes so to assign and 
transfer any and all consumers’ pro- 
posals or contracts received and ap- 
proved by it in due course, and before 
any delivery of gas was made thereun- 
der. The statement further avers that 


all of the said proposals or contracts 
are made subject to any approval re- 
quired by public authority. Continu- 


ing, said statement further sets forth 
as follows: 

“The net result of the foregoing is 
that it is proposed that any distribu- 
tion in Alabama of gas to be pur- 
chased from the company (that is, the 
Southern) will be by concerns not 
owned by the company, which may or 
may not be utilities in respect of the 
particular contract or area, as the facts 
may be in each particular case.” 

Summing up such statement filed 
with the Commission by the Southern, 
it appears to be, in short, to the effect 
that the Southern’s purpose was and 
is to engage in the bringing of such 
natural gas into Alabama and selling 
the same in such manner as would con- 
stitute interstate commerce, all of a 
sort which would not be subject to any 
regulation by the Commission. 

Notwithstanding the facts in the 
matter, the statement sets forth that 
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out of deference to the expressed posi- 
tion of the Governor of Alabama, the 
company presented such facts for the 
Commission, to the end that the Com- 
mission, if deemed appropriate, take 
such steps as might be appropriate un- 
der the laws of Alabama, and might 
approve and certify the proposed con- 
struction and operation of the com- 
pany as being in the public interest, 
and the company’s procedure in all 
respects lawful. The Southern in 
such statement reserves the right in 
any form or forum to deny the juris- 
diction of the Commission to make 
any binding order or finding. 

Thereafter, on September 24, 1929, 
the Commission issued its citation in 
this proceeding, making appropriate 
reference to said statement filed by the 
Southern on September. 21, 1929, 
which is referred to in the Commis- 
sion’s order of citation as “the com- 
pany’s statement.” 

The Commission’s order of citation, 
following a preliminary statement, is 
as follows: 

“The premises considered, it is, 
therefore, ordered by the Commission 
that the Commission finds it necessary 
in the public interest to investigate the 
present status and proposed business 
of said Southern Natural Gas Corpo- 
ration in the state of Alabama, to the 
end that the Commission determine 
whether such corporation’s present 
status or proposed business bring it 
within the jurisdiction of the Commis- 
sion as a public utility, and whether it 
is necessary for said corporation to ob- 
tain a certificate of convenience and 
necessity and/or otherwise to comply 
with the laws of Alabama applicable to 
public utilities operating in this state. 

“To the end that said investigation 
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may be made in accordance with law, 
it is ordered by the Commission that 
said Southern Natural Gas Corpora- 
tion be and it is hereby cited to ap- 
pear before the Commission at its of- 
fice in Montgomery, Alabama, on the 
7th day of October, 1929, at 10 o’clock 
A. M., to present before the Commis- 
sion all such facts and matters as 
may be competent and material to this 
inquiry to be presented to the Com- 
mission by its proper officer or counsel 
having due authority therefor, with 
full leave to said corporation to pre- 
sent all such facts and matters as it 
may desire to present touching such 
inquiry, which are competent and ma- 
terial. Upon the hearing of this pro- 
ceeding, the Commission will receive 
evidence that is competent and ma- 
terial to the inquiry in addition to all 
such evidence as may be furnished by 
said corporation, to the end that said 
corporation may show cause, if any it 
has, why, upon all the evidence so ad- 


duced, it should not be found and de- . 


clared by the Commission to be a pub- 
lic utility engaged in business in Ala- 
bama so as to make it subject to the 
laws of Alabama requiring such cor- 
poration to obtain a certificate of con- 
venience and necessity as required by 
such laws. 

“Upon the conclusion of said in- 
vestigation, the Commission will make 
such order as lies within its jurisdic- 
tion and is found upon the evidence to 
be just and reasonable and respon- 
sive to the issues presented by this in- 
quiry. 

“It is further ordered that a copy 
hereof be promptly served upon said 
corperation, and that a copy hereof 
be furnished to the mayors of such 
towns and cities as are shown will be 
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affected by the proposed construction 
and operation. 

“All other questions are reserved.” 

Pursuant to such citation, the 
Southern appeared on the date set for 
hearing thereof, and submitted evi- 
dence, both written and oral, which is 
a part of the record. The evidence 
submitted by the Southern at this first 
hearing consisted chiefly of the char- 
ters of the Southern and of the Ala- 
bama, together with certified copies of 
resolutions of the Board of Directors 
of the Southern and of the Alabama; 
also a map of the location of the pipe 
lines of the Southern; copies of most 
of the industrial contracts, or con- 
tracts theretofore entered into by the 
Southern with some fifteen (15) in- 
dustrial customers in Alabama for 
natural gas service, together with a 
copy of the transfer or assignment of 
said industrial contracts, dated Sep- 
tember 17, 1929, under which the 
rights and obligations of the Southern 
under said contracts were transferred 
and assigned to the Alabama. 

Under said assignment, the South- 
ern agrees to sell and deliver to the 
Alabama, subject to reasonable con- 
ditions, an aggregate quantity of 
natural gas equal to the aggregate cur- 
rent consumption under said contracts 
or assignments at a price to be there- 
after determined and agreed, upon, 
and, in the absence of agreement to be 
determined by Ford, Bacon & Davis, 
Incorporated, or such person or firm 
as the latter might designate. 

At this hearing the Southern ad- 
vised the Commission that the general 
or governing contract that would be 
made by the Southern with the Ala- 
bama, prescribing rates at which the 
Southern would sell and deliver natu- 
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ral gas to the Alabama, together with 
other appropriate provisions, had not 
been drafted and executed, but such 
contract would be drawn and executed 
and a copy thereof later submitted to 
the Commission. Such contract be- 
tween the Southern and the Alabama 
was executed on October 31, 1929, 
and a copy thereof was filed with the 
Commission at a further hearing in 
this proceeding, held in Birmingham 
on January 29, 1930. 

At the said first hearing held on 
October 7, 1929, the Southern filed 
as is Exhibit No. 6, the following 
written instrument: 

“Tri-Utilities Corporation, 

“Newark, N. J. 

“To Whom it may Concern: 

“This will certify that Tri-Utilities 
Corporation owns all of the stock of 
the Alabama Natural Gas Corpora- 
tion; and, further, that Tri-Utilities 
Corporation does not own nor pro- 
pose to own all of the stock of the 
Southern Natural Gas Corporation, 
and, further, that of the items re- 
flected in the balance sheet of the 
Southern Natural Gas Corporation, 
$15,020,000 is held by persons or 
groups other than Tri-Utilities Cor- 
poration. 

“(Signed ) 
“Tri-Utilities Corporation, 
“W. F. Stanley, 
“Assistant Secretary.” 

The statement of Tri-Utilities in 
the instrument above set out, with re- 
spect to its existing or proposed own- 
ership of the stock of the Southern, 
is not at all definite. Evidently, such 
statement does not negative the evi- 
dence offered by the Southern itself, 
at the subsequent hearing of the pro- 
ceeding on January 29th, above re- 
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ferred to, that at this time the Tri- 
Utilities does own a majority of the 
voting stock of the Southern. 

Subsequent to the first hearing of 
this citation on October 7th, and prior 
to the further hearing of same on 
January 29, 1930, the Alabama Natu- 
ral Gas Corporation filed with the 
Commission its petitions described in 
the heading of the consolidated report 
under Docket Nos. 5753 and 5792. 
These petitions of the Alabama were 
set down for hearing on January 16, 
1930, and came on for hearing on that 
date. At the hearing of said petitions 
of the Alabama, Docket Nos. 5753 
and 5792, the Municipal Natural Gas 
Company appeared, and upon applica- 
tion, was allowed to intervene, upon 
filing its petition for intervention 
which showed prima facie, such an in- 
terest as indicated the Municipal 
Natural Gas Company, hereinafter 
called the “Municipal,” was entitled to 
intervene in such proceedings. The 
Municipal also filed at said hearing its 
own petition seeking certificate of 
public convenience and necessity, 
Docket No. 5825, to distribute and 
sell natural gas in the following named 
towns in Alabama: Leeds, Heflin, 
Gorgas, Reform, Calera, Ragland, 
and Lincoln, which towns the Ala- 
bama was seeking to serve in the dis- 
tribution and sale of natural gas there- 
in in its petition in Docket No. 5792. 
At the hearing of the petitions of the 
Alabama on January 16th, evidence 
was offered by it in support of its said 
applications for certificate of conven- 
ience and necessity to distribute and 
sell gas in the towns and counties 
named in said petitions and set forth 
in the heading thereof. 

The Municipal asked that its peti- 
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tion to be allowed to serve certain 
towns as above named in the distribu- 
tion and sale of natural gas, be con- 
tinued to some later date for hearing, 
and that at such subsequent hearing, 
the Commission set down for further 
hearing its citation to the Southern 
in Docket No. 5735. The Municipal 
also gave oral notice of its intention to 
ask the Commission to pass upon its 
request to the Southern to sell to the 
Municipal, natural gas for distribution 
and sale by Municipal in the carrying 
on of its proposed utility business. 

Accordingly, the petitions of the 
Alabama were continued and said pe- 
tition of the Municipal was set down 
for hearing on January 29, 1930, and 
the Commission’s said citation was 
likewise set down for hearing at the 
same time and place. 

The evidence offered by the Ala- 
bama in support of its applications for 
certificates of public convenience and 
necessity to serve certain towns and 
counties heretofore named, will be 
treated in such detail as is sufficient in 
our reports in those proceedings fol- 
lowing this report, which deals pri- 
marily with the Commission’s citation. 
The evidence offered by the Municipal 
in support of its petition for certificate 
of public convenience and necessity 
will likewise be treated in such detail 
as is sufficient in a report following. 

At the further hearing of this cita- 
tion on January 29, 1930, evidence 
which had been offered by the Ala- 
bama in its above named petitions, 
was made a part of the record in this 
citation, and such evidence includes 
copies of franchises granted by the 
Alabama towns named in the Ala- 
bama’s petition in Docket No. 5792, 
together with certain permits by coun- 


ty authorities to carry on its business 
in the counties named in Docket No. 
5753. Such evidence also includes 
rate schedules and gas service rules 
and regulations proposed to be made 
effective by the Alabama in said 
towns and counties ; together with pe- 
tioner’s engineering estimates and 
cost to construct and operate distribu- 
tion systems in said towns and coun- 
ties, and estimates of revenue and 
expense of operation as forecasted by 
petitioner. This evidence offered by 
the Alabama under its said petitions, 
is referred to herein for the purpose, 
among other things, of showing the 
nature of the utility business which it 
proposes to engage in within the state 
of Alabama. 

At the said hearing last named, Mr. 
S. P. McDonald, president of the Mu- 
nicipal, testified among other things, 
that he had obtained franchises to dis- 
tribute and sell gas to the public in 
the towns named in the Municipal’s 
said petition, prior to the procurement 
of franchises by the Alabama to dis- 
tribute and sell natural gas in the same 
towns. Mr. McDonald further testi- 
fied that, after he had procured such 
franchises, and prior to the hearing, 
he had on several occasions applied to 
the Southern for a supply of natural 
gas to be sold to him for distribution 
in his proposed utility business, and 
that the Southern had refused to enter 
into any contract with him for that 
purpose. The Municipal, in its said 
application prays the Commission to 
require and direct the Southern to en- 
ter into a contract with the Municipal 
for the purchase of natural gas whole- 
sale, to be distributed in the towns 
which the Municipal proposes to serve. 
The Municipal offered testimony to 








spe oem ff te hlUMlUlC(<i«ir CU lc eelC CellC 8 lCelC Cae eee 


“Ss Ss 4+ FF +S FF OTA 











show that it had applied through its 
president, Mr. S. P. McDonald, to the 
president of the Southern, for natural 
gas to be sold to the Municipal for 
such utility distribution, as above 
stated. 

The President of the Southern 
stated that there had been conferences 
between him and the President of the 
Municipal in which the subject of sale 
of natural gas by the Southern to the 
Municipal had been discussed, and 
that he had indicated to the Municipal 
that he was unable to say whether the 
Southern, in view of its existing com- 
mitments, would have a supply of gas 
sufficient to enter into a contract with 
the Municipal to supply said towns. 

The evidence before the Commis- 
sion in this proceeding tends to show 
that the Southern is, itself, limited in 
the quantity of gas available to it by 
its contract or contracts with the own- 
ers of the gas producing fields. Such 
contracts are in evidence before the 
Commission. Under the evidence, it 
appears the Southern has a single pipe 
line by means of which to transport 
such gas from the gas fields into Ala- 
bama and the other states to be served 
by the Southern. The evidence in the 
case is not sufficient to show what the 
present demand is or what the pro- 
spective demand will be under the con- 
tracts of the Southern already entered 
into. 

While the Municipal applied to the 
Southern for a minimum of 55,000,- 
000 cubic feet of natural gas, the Mu- 
nicipal has not shown itself what its 
requirements would be under a con- 
tract drawn to provide sufficient natu- 
ral gas to supply Municipal’s require- 
ments in the future in the utility busi- 
ness which it proposes to undertake. 
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Prior to its construction of the 
interstate pipe line, the Southern has 
not applied to the Alabama Commis- 
sion nor to any.other State Commis- 
sion for certificate of public conven- 
ience and necessity, authorizing the 
Southern to construct and operate 
such interstate pipe line. 

The Southern has shown that it was 
necessary for it, before undertaking 
to build such interstate pipe line, to 
apply for the financing of such con- 
struction in the amount of approxi- 
mately $25,000,000. Such financing 
was arranged for, befoer and during 
the period of construction, and the 
Southern has issued securities, includ- 
ing bonds, debentures, preferred and 
common stock, in approximately said 
amount. 

Counsel for the Southern insists 
that issuance and sale of securities in 
connection with the construction of 
such an interstate pipe line could not 
in any event be held to come within 
the regulatory power of our Commis- 
sion, even if the Commission should 
take the view that some of the opera- 
tions of the Southern might be classi- 
fied by the Commission as coming 
within its jurisdiction. 

Opinion 

[1-5] Upon consideration of all 
the evidence, the Commission is of the 
opinion that its authority and jurisdic- 
tion with respect to the granting or 
withholding a certificate of public 
convenience and necessity, does not ap- 
ply to the construction and operation 
of the Southern’s pipe line in the per- 
formance of its purpose as an inter- 
state utility engaged in interstate com- 
merce. 

Our view in this respect is based 
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upon principles similar to those apply- 
ing to purely interstate operations of 
motor carriers, or common carrier mo- 
tor vehicles. We have held in a num- 
ber of such cases that we are without 
authority to prohibit the purely inter- 
state operation of motor vehicles as 
common carriers along the public 
highways of the state, following the 
decisions of the Supreme Court of 
the United States in a number of cas- 
es. Bush & Sons Co. v. Maloy 
(1925) 267 U. S. 317, 69 L. ed. 627, 
P.U.R.1925C, 488, 45 Sup. Ct. Rep. 
326; Michigan Pub. Utilities Commis- 
sion v. Duke (1925) 266 U.S. 570, 
69 L. ed. 445, P.U.R.1925C, 231, 45 
Sup. Ct. Rep. 191, 36 A.L.R. 1105; 
Buck v. Kuykendall (1925) 267 U. S. 
307, 69 L. ed. 623, P.U.R.1925C, 483, 
45 Sup. Ct. Rep. 324, 38 A.L.R. 286; 
Re Altantic-Pacific Stages (decided 
October 1, 1929). 

It is a matter of common knowledge 
and is indicated by the evidence in 
this case, that before construction is 
begun of such an extensive project as 
that here under consideration, a plan 
of financing must be worked out in- 
volving the issue of securities, and 
that, contemporaneous with such con- 
struction, if not before construction 
is begun, it is necessary to issue se- 
curities to provide funds to finance 
the undertaking. 

To take the position that the South- 
ern should apply to the Commission 
for authority to issue such securities 
before the securities can be issued and 
sold, and obtain authority therefor, 
would carry with it necessarily the 
view that the Commission had the 
right to grant or deny such authority. 
Such position, therefore, would 
amount to holding that the Commis- 





sion by virtue of such authority over 
the security issues of the Southern 
would have the power to prevent it, as 
a practical matter, from engaging in 
interstate commerce. The issuance of 
securities in the case of an enterprise 
of this sort is, in our opinion, such an 
essential part of its undertaking 
to engage in interstate commerce 
as removes the matter from the 
jurisdiction of the Commission. We, 
therefore, hold that the issuance 
of securities by the Southern for 
the purposes of its interstate com- 
merce is not within our jurisdic- 
tion. 

The Southern has taken the view 
that its issuance of securities is not 
within the jurisdiction of the Alabama 
Public Service Commission, but desir- 
ing to sell some of its securities within 
the state of Alabama, has applied to 
the State Securities Commission for 
authority to issue and sell some of its 
securities within the state. 

Under the evidence in this case, the 
Commission finds that the Southern 
is engaged in interstate commerce, but 
that the corporate relationship admit- 
ted by it to exist between the Tri- 
Utilities, the Southern, and the Ala- 
bama, is such as vests corporate con- 
trol and management in a common 
owner and that, in so far as the South- 
ern and Alabama are concerned, there 
is acommon control. In other words, 
the property of the Alabama, under 
the evidence in this case, is proposed 
to be operated in connection with the 
pipe line system of the Southern, and 
all of the capital stock of the Alabama 
is owned by the Tri-Utilities, which 
also owns the majority or controlling 
interest in the voting stock of the 
Southern. 
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Section 9792 of the Code of Ala- 
bama of 1923 is as follows: 

“9792. Utilities owned by other 
utilities.—For all the purposes of this 
article, the Commission may, in its 
discretion, deem and treat any utility, 
the property of which is operated in 
connection with or as a part of the 
general system of any other utility and 
all of the capital stock of which or 
substantially all of the capital stock 
of which is owned or controlled by 
such other utility, or by any person 
or persons who own or control all of 
the capital stock or substantially all of 
the capital stock of such other utility 
as a part of or consolidated with such 
owning or controlling utility or such 
other utility whose stock is so owned 
or controlled.” 

Since neither the state nor its legis- 
lature can, by its statute or fiat, make 
one a utility who has not put himself 
in that position by his own acts, the 
statute, above quoted, must be con- 
strued as being chiefly a declaration, 
in part, of the common law or as a 
legislative construction, in part, of the 
common law as applicable to the right 
of the state to inquire into corporate 
fictions or corporate relationships, to 
the end that the state may make rea- 
sonable application of its regulations 
to those who are actually within the 
statute and in order that the state may 
not be defeated because of mere forms 
or fictions. It is our view that the 
corporate relation shown in this case 
to exist between the Southern, the 
Alabama, and the Tri-Utilities brings 
them substantially within the scope of 
this section of the Code. Certainly, 
their admitted relationship brings 
them within the spirit and purpose of 
this section, and we are of the opinion 
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that our jurisdiction to treat the 
Southern as if consolidated with the 
Alabama, under the facts shown in 
this record, is not limited to the au- 
thority granted under said § 9792 
above quoted. Ohio Mining Co. v. 
Public Utilities Commission (1922) 
106 Ohio St. 138, P.U.R.1923E, 180, 
140 N. E. 143. 

There are other facts in evidence 
in this case, which, in the absence of 
this admitted corporate relationship, 
might not of themselves, be sufficient 
to justify the conclusion or finding by 
the Commission that the Southern and 
the Alabama should be treated within 
the limits herein pointed out, as if 
consolidated. We refer to the so- 
called proposals or contracts made by 
and between the Southern and indus- 
trial customers and the assignment 
thereof to the Alabama. We refer al- 
so to the nature of the general or 
governing contract between the South- 
ern and the Alabama. These matters 
other than corporate relationship, do, 
however, shed some light upon the 
nature and effect of the corporate re- 
lationship referred to. 

The authority, power, and jurisdic- 
tion of the Commission is not limited 
to intrastate commerce. Under the 
amendment of September 28, 1923, 
which is now § 9649 of the Code of 
Alabama of 1923, all the authority, 
powers, and jurisdiction given the 
Commission over public utilities en- 
gaged in intrastate commerce is given 
the Commission over those engaged 
in Alabama in interstate commerce not 
regulated under the acts of Congress 
of the United States, to the extent 
that the exercise by said Commission 
of such authority, power, and juris- 
diction over such public utilities en- 
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gaged in interstate commerce is per- 
missible. 

Furthermore, it must not be over- 
looked that the Commission’s finding 
herein is predicated chiefly, although 
not entirely, upon the admitted facts 
regarding such intercorporate rela- 
tionship between Southern, Alabama, 
and Tri-Utilities. It is our view that 
the fact that Southern is also engaged 
in certain interstate commerce in this 
state, over which we disclaim jurisdic- 
tion and authority, does not prevent 
our inquiry into said intercorporate re- 
lationship, nor our finding that, be- 
cause of such intercorporate relation- 
ship, we are justified in treating the 
Southern as if consolidated with the 
Alabama. 

The Southern has invited the Com- 
mission in its answer filed on February 
19, 1930, to point out the facts or mat- 
ters on which the Commission pred- 
icates its findings that the Southern 
is in any wise or to any extent subject 
to regulation by the Commission, and 
to define the limits of such regulatory 
authority here applicable. We think 
the invitation is made in good faith, 
and we so treat it. It would be proper, 
in the absence of such request, for the 
Commission to do this, as far as it 
can be done reasonably. 

Responding to this request and 
what we conceive to be our duty, it is 
the view of the Commission that we 
have no power or authority, affirma- 
tively, to regulate the contract of the 
Southern with the Southern Cities 
Public Service Company, under which 
gas is transported in interstate com- 
merce to the Alabama Utilities Service 
Company to distribute in the cities of 
Tuscaloosa and Anniston, and to Tri- 
Cities Gas Company, another sub- 


sidiary of the Southern Cities Public 
Service Company, to be distributed in 
the city of Gadsden. We do claim, of 
course, and this does not appear to be 
disputed by any one, the authority to 
pass upon this contract because of our 
admited authority over these distribut- 
ing utilities, to determine whether 
such contract is consistent with the 
public interest, with power to disap- 
prove the same if it be found to be in- 
consistent with the public interest. 
Sections 9763, 9764, Code of Ala- 
bama, 1923. 

At the expense of some repetition, 
which we desire to avoid as far as pos- 
sible, but out of our desire to make 
this opinion as definitive as possible, 
it is our view that the operations of 
the Southern in this state, under 
the evidence are interstate commerce, 
with respect to its transportation and 
delivery of gas as aforesaid to the 
Southern Cities Public Service Com- 
pany for the cities of Tuscaloosa, 


- Anniston, and Gadsden, within the 
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purview of the cases of Public Utili- 
ties Commission v. Attleboro Steam & 
Electric Co. (1927) 273 U. S. 83, 71 
L. ed. 549, P.U.R.1927B, 348, 47 Sup. 
Ct. Rep. 294, and State ex rel. Barrett 
v. Kansas Nat. Gas Co. (1924) 265 
U. S. 298, 68 L. ed. 1027, P.U.R. 
1924E, 78, 44 Sup. Ct. Rep. 544, and, 
therefore, so far as the Southern is 
concerned, not subject to our jurisdic- 
tion. 

The character of the interstate op- 
eration of the Southern is such as pre- 
vents our authority attaching thereto, 
except as to such matters as may arise 
out of, or come within, the effect of 
our asserted right to treat the South- 
ern as if consolidated with the Ala- 
bama. Whether any particular mat- 
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ter comes within this scope we could 
not be expected to answer until the 
matter comes on for determination, 
and is fully presented. 

As shown in the above statement 
of facts, the Municipal Natural Gas 
Company, in its intervention in this 
citation proceeding, addresses itself 
not only to the issues that lie within 
the scope of the citation, but under- 
takes to broaden such issues by appli- 
cation of the Commission’s findings 
in a particular matter. 

The general rule govering interven- 
tions before our Commission is that 
any person is entitled to intervene 
who shows an interest in the subject 
matter of the proceeding, but it is not 
a matter of right for an intervener to 
broaden the issues by seeking relief 
under some particluar complaint or pe- 
tition. Without regard to this rule 
of the Commission, it is our view that 
there is not sufficient evidence in this 
record upon which to predicate any 
finding as to the right of the Municipal 
to receive a contract from the South- 
ern to provide gas to the Municipal 
for distribution. The Municipal has 
not shown what its requirements of 
gas will be, except its estimate as to 
the minimum. There are other ma- 
terial facts which would enter into any 
such contract which have not been 
shown by the Municipal. 

The Commission is not prepared to 
say at this time whether our findings 
to the effect that we have some au- 
thority over the Southern within the 
effect of its being treated as if consoli- 
dated with the Alabama, would give 
the Commission authority to compel 
the Southern to serve either the Mu- 
nicipal or any other distributor. If 
the Municipal had made its applica- 
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tion to the Alabama, after the Ala- 
bama had been authorized to engage 
in public utility business in this state, 
and, therefore, obligated to serve all 
who come reasonably within the scope 
of such obligation, the question would 
not be so difficult to answer. Even 
if the application should be made to 
the Alabama, the Municipal’s right to 
be served would involve many facts 
which have not been shown in this 
record. In other words, when a State 
Commission is called upon to deter- 
mine its authority over such opera- 
tions as those to be carried on by the 
Southern in Alabama, which might be 
described as basically of such inter- 
state character as takes the basical op- 
eration out from under the authority 
of the state to regulate, under the de- 
cisions of the Supreme Court of the 
United States in the cases last above 
cited, then under the Pennsylvania 
Gas Company Case (1920) 252 U. S. 
23, 64 L. ed. 434, P.U.R.1920E, 18, 
40 Sup. Ct. Rep. 279, it is our view 
that the jurisdiction and authority of 
the state cannot reach beyond opera- 
tions wherein direct sales are made 
within the state to others than distrib- 
utors, or as in the present case, be- 
yond operations within the effect of 
the right to treat the interstate com- 
pany as if consolidated with the local 
distributing company which is subject 
to the state’s regulation. 

In arriving at our conclusions here- 
in, we are fully aware that no person, 
firm, or corporation may be made a 
public utility, or subject to the state’s 
control as such, even by legislative act, 
much less by a mere decision, if un- 
supported by facts, of the legislature’s 
administrative agent. There is noth- 
ing of that sort in this opinion or in 





our findings. We have taken pains to 
show that our findings are based upon 
the facts and the relationships entered 
into by the Southern and Alabama. 
Whether any person or corporation is 
a public utility or subject to regulation 
as such, depends upon its acts and the 
facts as they exist. Frost v. Cali- 
fornia R. Commission (1926) 271 U. 
S. 583, 70 L. ed. 1101, P.U.R.1926D, 
483, 46 Sup. Ct. Rep. 605, 47 A.L.R. 
457 ; Michigan Pub. Utilities Commis- 
sion v. Duke (1925) 266 U. S. 570, 
69 L. ed. 445, P.U.R.1925C, 231, 45 
Sup. Ct. Rep. 191, 36 A.L.R. 1105. 

On the other hand, it is equally true 
that the mere declaration of a corpo- 
ration that it does not propose to enter 
into the business of a public utility 
and that it is not engaging in the busi- 
ness of a public utility cannot be con- 
clusive in the face of facts which show 
that it is engaging in such business, 
either directly itself or by virtue of 
its relation to another admittedly en- 
gaged in utility business. 

We have not undertaken to answer 
in detail all the inquiries made by the 
Southern in its answer filed in this 
case on February 19th. However, we 
think that all such inquiries are sub- 
stantially answered by the findings 
which are made by the Commission. 

In view of our holding that the 
Southern was under no legal duty to 
apply for a certificate of convenience 
and necessity to authorize the con- 
struction and maintenance of its pipe 
line for transportation and sale of 
natural gas in interstate commerce, 
and in view of our holding that there 
is no legal duty on the Southern to ap- 
ply to the Public Service Commission 
for authority to issue its securities to 
provide funds for carrying on such 
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operations in interstate commerce, 
with the exception of our order dis- 
missing the application of the Munic- 
ipal Natural Gas Company for serv- 
ice by the Southern, without preju- 
dice, there does not appear to be any 
matter presently before the Commis- 
sion calling for an affirmative order. 
However, we issue our order herein, 
in form as such, so as to put the 
Commission’s action in form for re- 
view by any party entitled to review 
same. 

In Re: Alabama Natural Gas Cor- 
poration, Docket No. 5753; Alabama 
Natural Gas Corporation, Docket No. 
5792; Municipal Natural Gas Com- 
pany, Docket No. 5825. 

In Docket No. 5753, the Alabama 
Natural Gas Corporation, herein 
styled the “Alabama,” seeks a certifi- 
cate of public convenience and neces- 
sity to furnish gas as a public utility 
to industrial and commercial custom- 
ers under certain terms and conditions 
in the following counties in Alabama: 
Pickens, Tuscaloosa, Jefferson, St. 
Clair, Cherokee, Calhoun, Talladega, 
Cleburne, Walker, Shelby, Blount, 
and Etowah. 

In Doeket No. 5792, the Alabama 
seeks a certificate of convenience and 
necessity to construct and operate as 
a public utility its plant or plants and 
system for the transmission and. sup- 
ply of gas within each of the follow- 
ing towns, and the territory contigu- 
ous thereto; Group 1: Calera, Cor- 
dova, Heflin, Leeds, Pell City, Rag- 
land, Reform, Siluria; and Group 2: 
Aliceville, Ashville, Carrollton, Gordo, 
Helena, Jasper, Lincoln, Montevallo, 
Parrish, Pelham, and Huffman. 
These towns are all located in the 
territory contiguous to. the already 
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constructed gas supply lines of the 
Southern Natural Gas Corporation. 

In Docket No. 5825, which was 
consolidated with the above two 
dockets on hearing, the Municipal 
Natural Gas Company filed an appli- 
cation for a certificate of convenience 
and necessity to operate as a public 
utility a system for the transmission 
and distribution of gas in the follow- 
ing towns in Alabama: Leeds, Heflin, 
Gordo, Reform, Calera, Ragland, and 
Lincoln. All of the towns included 
in this application of the Municipal 
Natural Gas Company, hereinafter 
called the “Municipal,” are covered 
by the previous application of the 
Alabama in Docket No. 5792. 

The Alabama, in these proceedings, 
furnished very complete information 
in support of its applications. The 
testimony submitted was both oral 
and documentary. Oral testimony 
was offered by Mr. Edgar Hill, vice- 
president and general manager, and 
Mr. Biddison, consulting engineer. 
The Alabama offered in evidence its 
contract with the Southern, under 
which it appears the Alabama will be 
able to obtain promptly natural gas in 
ample quantity to enable it to distrib- 
ute such gas to its prospective cus- 
tomers in the counties and in the towns 
named in its several applications. 

The Municipal offered oral testi- 
mony by Mr. S. P. McDonald and 
Mr. M. C. Stewart. The record 
shows that the Municipal is a Dela- 
ware corporation qualified to do busi- 
ness in the state of Alabama. The 
amount of capital is not definitely 
stated, but we conclude that at present 
it is nominal. 

It also offered a report made by a 
firm of Atlantic engineers. This re- 
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port contained a map showing the lay- 
out of a proposed natural gas distribu- 
tion system to serve about 200 retail 
customers for the town of Leeds, 
Alabama. It also contained an esti- 
mate of the cost to construct the pro- 
posed distribution system ; estimate of 
probable revenues, under proposed 
rates and probable operating expenses. 

The engineer who prepared the re- 
port filed by the Municipal was not 
submitted for examination, and no in- 
formation or estimates were offered 
to show what the Municipal proposed 
to do in the other towns, or what the 
Municipal’s cost to serve would be, or 
what its prospective income would be, 
or what rates it would be able to justi- 
fy in such towns based upon its neces- 
sary investment and cost of operation. 
Whatever the Municipal offered by 
way of testimony with respect to 
rates was unsupported by that testi- 
mony which is absolutely essential to 
enable the Commission reasonably to 
determine whether the applicant would 
be able to serve under its suggested 
rates, 

The record further shows that no- 
body connected with the Municipal, 
including the engineer who prepared 
the plans and estimates, had had any 
experience in the distribution and sale 
of natural gas. While the Municipal 
did show that it had made application 
to the Southern for a contract to pro- 
vide the Municipal with natural gas 
for distribution in the towns which it 
seeks to serve, the testimony of the 
Municipal, as well as that of the 
Southern, was to the effect that no 
agreement had been reached as to such 
contract. The evidence before the 
Commission, therefore, is that the 
Municipal now has no supply of natu- 








































ral gas to distribute in these towns. 
The Southern, by its testimony, indi- 
cated that it could not supply the Mu- 
nicipal with natural gas because of its 
pending commitments. Whether this 
view is correct or not, we cannot de- 
termine from the testimony in this 
record, 

The records contain petitions from 
a large number of citizens requesting 
that certificate be granted the Ala- 
bama. Petitions were received from 
Reform, Gordo, Helena, Calera, Mon- 
tevallo, Ashville, Jasper, Cordova, 
Parrish, Leeds, Pell City, Ragland, 
Lincoln, and Heflin. 

In addition to these petitions, there 
appeared personal representatives 
from the towns of Heflin, Reform, 
and Gordo, expressing preference for 
service by the Alabama, for the rea- 
son, in substance, that in their judg- 
ment, the Alabama was best fitted to 
serve and was ready to proceed with 
construction necessary to render serv- 
ice. Judge B. G. Robertson, Probate 
Judge of Pickens county, appeared 
and presented a petition signed by a 
great number of citizens of his coun- 
ty, requesting the Commission to 
grant a certificate to the Alabama in 
preference to any other company. The 
Alabama has shown to the Commis- 
sion by the evidence that it has proper 
franchises from all of the towns 
named in its petition to distribute and 
sell gas in such towns as a public util- 
ity. The record in the case shows that 
the Alabama offers to proceed at once 
and provide service within one year in 
the following towns, designated in the 
application as Group 1 towns: Calera, 
Cordova, Heflin, Leeds, Pell City, 
Ragland, Reform, and Siluria. 

It proposes to serve the following 
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towns, designated as Group 2 towns, 
if and when the Southern could be in- 
duced to install the tap lines required 
to connect these towns with the main 
supply lines, namely: Aliceville, Ash- 
ville, Carrollton, Gordo, Helena, Jas- 
per, Lincoln, Montevallo, Parrish, and 
Pelham. 

The towns covered by the Municipal 
application, which are in conflict with 
the above, are as follows: Leeds, 
Heflin, Gordo, Ragland, Calera, Re- 
form, and Lincoln. 

The conditions referred to in ap- 
plication of the Alabama, Docket No. 
5753, under which the Alabama pro- 
poses to undertake service to the 
several counties named above, are as 
follows: 

(a) Applicant’s undertaking as a 
public utility pursuant to this applica- 
tion and any certificate to be issued 
hereunder is to be limited to the sale 
of gas for commercial and industrial 
purposes, which shall be construed as 
including all customers who shall 
agree to pay a minimum annual 
charge of not less than $600. 

(b) Applicant shall not be con- 
strued as undertaking to construct its 
line to the property or plant of any 
customer, except at the customer’s 
expense for such extension, where the 
cost of extension within the desig- 
nated area shall be in excess of double 
the guaranteed minimum annual bill 
of such customer, nor unless accom- 
panied by a contract for a term of not 
less than three years. 

(c) Such service is to be subject 
to such reasonable rules and regula- 
tions as applicant may from time to 
time prescribe subject to the approval 
of Alabama Public Service Commis- 
sion. 
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(d) As to industrial customers re- 
siding within the incorporated munic- 
ipalities, applicant’s undertaking shall 
be limited to such municipalities as 
shall grant to applicant a franchise for 
the construction, maintenance, and 
operation of its lines and systems 
within such municipality on terms ac- 
ceptable to applicant. 

(e) As to all industrial customers 
not included within the scope of any 
certificate of convenience and neces- 
sity granted to applicant under or re- 
sponsive to this application, applicant 
may, subject to such lawful orders as 
may hereafter be made by the Com- 
mission in respect thereof after hear- 
ing, enter into private contract and 
shall, as to such service, not be con- 
strued to be a public utility or acting 
in violation of the law because of the 
fact that no certificate has been issued 
in respect thereof. 


Opinion of the Commission 


Upon consideration of all the evi- 
dence submitted by the Alabama and 
by the Municipal, as well as by citizens 
of the several towns interested, the 
Commission, being required by law 
to consider the public interest, first, 
is of the opinion that the Alabama has 
shown that it is best prepared to serve 
these towns where both the Alabama 
and the Municipal seek now to serve, 
and that the Alabama is prepared to 
make the necessary construction and 
serve those towns which it has of- 
fered to serve promptly and within 
one year. 

The Commission, therefore, issues 
herewith to the Alabama a certificate 
of public convenience and necessity 
to serve the said towns as follows: 
Group 1: Calera, Cordova, Heflin, 
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Leeds, Pell City, Ragland, Reform, 


Siluria. 

[6, 7] As to the remaining towns 
listed by the Alabama in its Exhibit 
as Group 2 towns, the Commission is 
of the opinion that it is not consistent 
with the public interest to grant a cer- 
tificate of public convenience and 
necessity to anyone when it is left 
uncertain as to whether the authority 
thereby given will or will not be exer- 
cised. While such certificate is not 
in law or in fact an exclusive fran- 
chise, the practical effect of the grant- 
ing of such certificate is to cause 
others to look upon the territory in- 
cluded therein as already occupied. 
The Commission is of the opinion, 
therefore, that it ought not to grant 
a certificate of public convenience and 
necessity at this time to the Alabama 
to serve said towns named in Group 
2, including the following: Aliceville, 
Ashville, Carrollton, Gordo, Helena, 
Jasper, Lincoln, Montevallo, Parrish, 
Pelham, and Huffman. 

The withholding of such certificate 
at this time is based upon the fact 
that the Alabama has not indicated 
definitely whether it will serve such 
towns. However, its petition, in so 
far as it relates to said towns in Group 
2, will not be dismissed, but will be 
continued. Unless, however, the Ala- 
bama indicates definitely to the Com- 
mission by or before July 1, 1930, 
whether it proposes to serve said 
towns in Group 2, its petition with 
respect to these towns will be dis- 
missed. 

The Municipal’s petition for public 
convenience and necessity includes ap- 
plication to serve the two towns of 
Gordo and Lincoln, which fall within 
Group 2 of those towns named in the 








petition of the Alabama. As stated 
above, however, the Municipal has 
offered no definite information, or 
basis, upon which it can reasonably 
expect to be granted a certificate to 
serve these two towns. Its petition, 
so far as these two towns are con- 
cerned, however, will not now be dis- 
missed, but continued. Unless the 
Municipal furnishes the Commission, 
on or before July 1, 1930, with a suffi- 
cient showing justifying the granting 
of such a certificate to it, its petition 
will likewise be dismissed. 

In so far as the granting of a cer- 
tificate of public convenience and 
necessity to the Alabama to serve said 
counties is concerned, it is proper that 
the Commission should set out here 
its views as to the scope and limita- 
tions of such certificate.- First, it 
should be stated that the granting of 
the certificate does not, in our opinion, 
vest in the Alabama an exclusive right 
to serve in said counties in the dis- 
tribution and sale of natural gas. The 
statute does not give the Commission 
authority to make an exclusive grant 
of such character. If certificates of 
public convenience and necessity have, 
in any instance, been regarded as 
vesting in the grantee an exclusive 
right or privilege within the area pre- 
scribed in the certificate, such view 
probably has been predicated upon the 
economic principle that, in general, it 
is unsound and uneconomic to have a 
duplication of plant and operating 
management to serve within one and 
the same area. 

The Commission may have, in prac- 
tice, treated the rights and privileges 
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included in such certificate as if the 
certificate had the nature of an ex- 
clusive grant, but such treatment has 
been based upon the economics in- 
volved, and not upon the law, nor 
upon the provisions of any such cer- 
tificate. 

We can easily conceive of situations 
under which some other person ought 
to be allowed to serve within the area 
already covered by such a certificate 
granted to some person or corpora- 
tion, if it was found to be necessary 
and in the public interest. 

In granting a certificate to the Ala- 
bama to construct its lines and to serve 
in the counties named, the Alabama 
must expressly understand, therefore, 
that the certificate gives no exclusive 
rights or exclusive territory. We 
will, therefore, grant a certificate to 
the Alabama to serve in said counties 
upon such conditions as in our judg- 
ment are reasonable. 

The exercise of rights and privi- 
leges under any certificate are subject 
always to such reasonable rules and 
regulations as may be made by the 
Commission at any time applicable to 
the service. 

The petitions of the Alabama to 
serve said counties and towns include 
also applications to make certain rates, 
rules, and regulations effective there- 
in. The Commission-has not had time 
to make sufficient study and investi- 
gation of such proposed rates, rules 
and regulations. The Alabama’s pe- 
tition, therefore, with respect to such 
proposed contracts, rates, rules, and 
regulations, is continued for further 
consideration and order. 
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DRY DOCK, EAST BROADWAY & BATTERY R. CO. v. FULLEN 


NEW YORK SUPREME COURT, APPELLATE DIVISION, FIRST 
DEPARTMENT 


Dry Dock, East Broadway & Battery 
Railroad Company 


William G. Fullen et al. 


Third Avenue Railroad Company 


v. 


Same 


(— App. Div. —, 239 N. Y. Supp. 501.) 


Rates — Commission jurisdiction — Street railway. 
1. An increase in fare proposed by a street railway under the usual pro- 
visions for such procedure in the Public Service Commission Law can- 
not become effective until it has been passed upon by the Transit Com- 
mission, p. 50. 

Rates — Schedules — Filing and effect — Street railway. 
2. A street railway company which has accepted a rate prescribed by the 
state legislature cannot, pursuant to the usual practice of the Public Serv- 


ice Commission Law, increase its rates by merely filing a new tariff sched- 
ule, p. 50. 


Statutes — Presumption — Construction of rate provision. 


3. Where two sections of a statute both provide for the making of changes 
in rates there is a presumption that such sections do not involve duplica- 
tion but relate to different classes of cases, p. 52. 


Rates — Changes by filing of tariff — Legislative rates — Street railway. 
4. A section of the Public Service Commission Law permitting a utility 
to change its rates by filing tariff schedules applies only to such rates as 
originated by the filing of such schedules, and not to rates originating by 
legislative enactment, p. 52. 

Rates — Attempted tariff changes — Legislative rates. 
5. A fare increase attempted under a statutory provision for rate changes 
by the mere filing of tariffs by a street railway company operating under 
a rate fixed by legislative enactments was held to be void where such in- 
crease exceeded the legislative rate, in view of another statutory provision 
for hearings and other procedure involving the change of rates fixed by 
legislation, p. 52. 
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increase, p. 53. 


C= by two street railway companies to review a de- 

termination of the Transit Commission denying them the 

right to increase fares by filing new tariff schedules; certiorari 
dismissed and Commission orders affirmed. 


Separate applications for certiorari. 
by the Dry Dock, East Broadway & 
Battery Railroad Company and by the 
Third Avenue Railroad Company, to 
review the determination of William 
G. Fullen and others, constituting the 
Transit Commission of the State of 
New York, in the matter known as 
Cases Nos. 2915 and 2916; being the 
hearings with reference to revised 
tariffs filed by the petitioners, in 
which the City of New York inter- 
vened. Certiorari dismissed, and de- 
termination of Commission affirmed, 
in each case. 


Argued before Dowling, P. J., and 
Merrell, Finch, McAvoy, and Pros- 
kauer, JJ. 


APPEARANCES: Alfred T. Davison, 
of New York city (Addison B. Sco- 
ville, of New York city, on the brief), 
for petitioners; George H. Stover, of 
New York city (Edward M. Degan, 
on the brief), for respondents; Ar- 
thur J. W. Hilly, Corporation Coun- 
sel, of New York city (Edgar J. Koh- 
ler, of New York city, of counsel), 
for intervener. 


Fincu, J.: The question here pre- 
sented is one of law, namely, whether 
a surface transportation company in 
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Parties — Municipal party to rate contract as intervener. 
6. A city having a contract with a carrier fixing the rate of fare is a 
proper party to intervene in certiorari proceedings brought by the carrier 
to review a determination of the Transit Commission denying to it a fare 


[February 14, 1930.] 
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the city of New York, bound by a 
rate prescribed by the legislature, and 
accepted by the company in its fran- 
chise to run a railroad, and confirmed 
by written agreement between the city 
of New York and the conamon car- 
rier, may without securing an altera- 
tion of its rate, pursuant to § 49 of 
the Public Service Commission Law, 
increase the same by the mere filing 
of a new tariff schedule pursuant to 
§ 29 of the same law. The Transit 
Commission denied the right of the 
railroad so to proceed, holding that 
any increase in fare could only be 
obtained in accordance with § 49 and 
the conditions provided therein. 
Hence this application for review. 
[1, 2] The railroad seeks to mini- 
mize the issue by urging that it 
amounts to little more than a pro- 
cedural quibble. Not so, however. 
There is substance to the position of 
the Commission. The vitalness of the 
issue is as great as the difference be- 
tween a rate in effect and one not in 
effect, with proportionate loss of of- 
ficial control. It means a rate going 
into effect after adequate official in- 
vestigation of the facts and approval, 
in place of a wiping out of all rates 
fixed by agreement between public of- 
ficials and common carriers, or rates 
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based upon legislative enactment, and 
a substitution of rates named by the 
carriers, with all the advantage to the 
latter which a rate actually in effect 
affords. If the railroad could pro- 
ceed in accordance with § 29, the 
rates named by it would take effect, 
unless the Transit Commission is able, 
within a time which it claims inade- 
quate for the purpose, either to show 
that the rates are unreasonable, or to 
act arbitrarily in allowing or disallow- 
ing the proposed increase or a pro- 
portion thereof. 

The answer is plain. The legisla- 
ture has not provided a procedure so 
unfitted for the purpose, or one so 
suited to bring unnecessary odium on 
the carrier, and a charge of incom- 
petency upon a Commission created 
by it. A procedure adequate to the 
occasion has been provided by the 
legislature in § 49 of the Public Serv- 
ice Commission Law, and not by § 29, 
under which this application has been 
brought. If the application had been 
brought under § 49, the increase could 
not take effect until it had been al- 
lowed by the Transit Commission 
after an adequate investigation. The 
Transit Commission has properly de- 
cided that the application to them does 
not lie under § 29, but must be made 
under § 49, so as to permit of ade- 
quate investigation. We are asked to 
reverse this ruling. We decline to 
do so. 

The Dry Dock, East Broadway & 
Battery Railroad Company (herein- 
after called the Dry Dock Company), 
on June 22, 1928, filed amended tariff 
schedules increasing the fare to be 
charged on its lines after July 24, 
1928, from 5 cents to 7 cents. The 
Third Avenue Railway Company 
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(hereinafter called the Third Avenue 
Company) at the same time filed 
amended tariff schedules fixing a 2- 
cent transfer charge upon transfers 
from its lines to those of the Dry 
Dock Company. Inasmuch as the 
Third Avenue Company merely acted 
as the agent of the Dry Dock Com- 
pany in collecting this 2-cent transfer 
charge, it is unnecessary to consider 
herein the rights of the Third Avenue 
Company. 

The Dry Dock Company is operat- 
ing a street surface railroad in the 
city of New York under a franchise 
originally granted to one Devlin and 
others in 1860. This franchise pre- 
scribed the charging of “the same rate 
of fare for the conveyance of passen- 
gers on said railroad as is now 
charged by other railroads in said 
city.” At that time a fare of 5 cents 
was charged by the street railroads. 
Subsequently extensions to the rail- 
road were granted. In 1866, the rail- 
road was authorized to construct and 
operate other tracks in connection 
with those being operated, it being 
provided, however, that nothing in 
said act contained should authorize 
any increase of fare or additional 
compensation of any description. By 
chapter 883 of the Laws of 1866 it 
was provided that the railroad should 
not charge in excess of 5 cents for the 
carriage of any passenger over the 
extension authorized, and that it 
should be required to carry passen- 
gers over its entire route, without 
charging or receiving any increase 
over its present rate of fare. In 1913, 
in consideration of the consent of the 
city of New York to the construction 
and operation of another extension, 
the Dry Dock Company agreed that 











the rate of fare should not exceed 5 
cents. 

[3] The only question in issue be- 
tween the Transit Commission and 
the Dry Dock Company is whether an 
increased fare can be obtained by the 
common carrier under § 29 of the 
Public Service Commission Law. We 
are thus brought to an ascertainment 
of the intent of the legislature as ex- 
pressed in the Public Service Com- 
mission Law. Section 29 and § 49 
each provides how a change may be 
made in a rate of fare, and, since they 
both exist in the same statute, it pre- 
sumptively follows that they would 
not be obvious duplications one of the 
other, but would relate to different 
classes of cases; and this appears to 
be the fact, not only because of the 
heading of the sections and of the 
contents, but also from the chapter 
considered in its entirety. 

[4] If, therefore, the sections are 
not to be held crude and obvious dup- 
lications, what are the classes to which 
the different procedures apply? The 
answer is to be found in § 26, which 
divides rates of fare into those which 
originate by the filing of schedules by 
the railroad and those fixed by law, to 
wit, an act of the legislature of the 
state or based upon agreement be- 
tween the municipality and the rail- 
road. Articles 2 and 3 of the act re- 
late to street railroads, and the sec- 
tions pertinent to the issue here pre- 
sented begin with § 26. Section 26 
enacts the common-law rule that the 
rate of every carrier must be just and 
reasonable, and prohibits an unjust 
rate or one in excess of that fixed by 
law. Rates are thus divided into two 
classes: First, where the railroad 
fixes its charge prima facie, by filing 
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schedules; and, second, where rates 
have been fixed by law—that is, by 
agreement between municipalities and 
the railroad, or by legislative act. 
Section 28 then deals with the filing 
of tariff schedules and the publication 
thereof. 

Section 29 then relates to changes 
thereafter to be made in these sched- 
ules and the heading is “Changes in 
schedules,” and the provision is for 
changes in the rates “filed and pub- 
lished by a common carrier in com- 
pliance with the requirements of this 
chapter” by filing and publishing new 
schedules. The section then goes on 
to provide that, unless the Commis- 
sion shall otherwise order, no change 
shall be made in a fare which shall 
have been filed by a common carrier, 
except after thirty days’ notice to the 
Commission and publication for thirty 
days, and then provides the procedure 
for the Commission to take when a 
carrier shall file a new schedule, and 


. that the Commission may suspend the 


operation.of the new schedule while 
it is investigating the reasonableness 
of the rate, but not for a longer period 
than one hundred and twenty days, or 
a further extension not exceeding six 
months. 

[5] It is apparent that the rates 
which may be increased by the filing 
of new schedules under § 29 are such 
rates only as had their original incep- 
tion by the filing of schedules. The 
only limitation upon these rates is 
that they shall be just and reasonable 
compensation for the service ren- 
dered. Smyth v. Ames (1898) 169 
U. S. 466, 42 L. ed. 819, 18 Sup. Ct. 
Rep. 418. If the justness and rea- 
sonableness of the increased rates 
proposed by the company are not in 
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question, they become effective as 
provided by § 29. If questioned, the 
issue is determined as provided by 
the section. That § 29 does not apply 
to rates which have originated other- 
wise than by the filing of schedules by 
the companies is shown by the pro- 
hibition of § 26 against the filing of 
schedules in excess of the rates fixed 
by law. A company may file a sched- 
ule fixing an increased rate over a rate 
theretofore established by schedule 
upon the ground that the former rate, 
due to changed conditions, has become 
unreasonable, and the proposed rate 
is reasonable, and therefore lawful, 
but any schedule so filed, which ex- 
ceeded a rate fixed by agreement or 
by legislative enactment, would be un- 
lawful and in violation of § 26. 
When we turn to § 49, however, 
we find that the rates there dealt with 
are those formally fixed by legislative 
enactment. With reference to changes 
in these the Public Service Commis- 
sion Law provides an elaborate plan, 
with safeguards suited to the protec- 
tion of the rights of the public, includ- 
ing unlimited time as to hearings be- 
fore such rights formally fixed by law 
may be abrogated. It is unreasonable 
to premise that the legislature intend- 
ed to permit the same, and for which 
the means was so meticulously pro- 
vided in § 49, to be summarily accom- 
plished under the provisions of § 29. 
On the contrary, it is evident that the 
right given the carriers by § 29 to 
increase rates by the filing of new 
schedules applies only to such rates as 
the carrier under its common-law 
right might itself fix, subject only to 
their reasonableness, whereas rates 
that have been otherwise fixed must 
be changed as provided by § 49. If 
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the legislature had intended by § 29 to 
put into the hands of the railroads the 
power to increase rates fixed other 
than by the mere filing of schedules, 
the enactment of § 49 would have 
been unnecessary. In reasonable fair- 
ness to the legislature, such obvious 
duplication should not be ascribed. 
Moreover, § 29 heretofore has uni- 
formly been construed as not apply- 
ing to rates that have been fixed by 
legislative enactment, or agreement, 
and all attempts to increase such rates 
have been pursuant to § 49. 

The petitioners rely upon the au- 
thority of Public Service Commission 
v. Pavilion Nat. Gas Co. (1921) 232 
N. Y. 146, P.U.R.1922C, 74, 133 N. 
E. 427, to sustain their contention 
that they may proceed under § 29. 
This case involved the right of a gas 
company to increase its rate by filing 
schedules under subdivision 12 of 
§ 66 of the Public Service Commis- 
sion law. The Pavilion Case, supra, 
is not controlling upon the case at 
bar, because it has been decided that 
the right granted to the municipality 
to prescribe reasonable regulations as 
a condition for its consent to use its 
street does not include the right to fix 
a rate at which gas must be sold be- 
yond the power of the state to alter. 
People ex rel. South Glens Falls v. 
Public Service Commission (1919) 
225 N. Y. 216, P.U.R.1919C, 374, 
121 N. E. 777. 

[6] From the foregoing it follows 
that the filed schedules prescribing a 
7-cent fare were, therefore, properly 
rejected. This is the only issue which 
we are called upon to decide at this 
time. The city of New York has 
properly been permitted to intervene 
as a party herein, and has taken the 
























position that, not only is there no au- 
thority in the railroad to obtain an 
increase of fare by merely filing 
schedules under § 29, but that the 
Transit Commission is without au- 
thority to increase fares in the case 
at bar under § 49 of the act. With 
this question we are not now con- 
cerned, as there has not been and may 
not be an application by the petitioner 
under § 49 of the Public Service Com- 
mission Law. As Chief Judge Car- 
dozo said, in Niagara Falls v. Public 
Service Commission (1920) 229 N. 
Y. 333, 339, P.U.R.1921A, 39, 42, 
128 N. E. 247, 249: “It is, however, 
‘unnecessary, and, therefore, improp- 
er’ (Quinby v. Public Service Com- 
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mission (1918) 223 N. Y. 244, 263, 
P.U.R.1918D, 30, 119 N. E. 433, 
437, 3 A.L.R. 685), to determine 
the limits of a power which there has 
been no attempt to exercise. We deal 
with the particular instance; and we 
wait till it arises. Self-Insurer’s 
Asso. v. State Industrial Commission 
(1918) 224 N. Y. 13, 119 N. E. 
1027.” 

The orders of certiorari should be 
dismissed, and the determinations 
confirmed, with $50 costs and dis- 
bursements to the respondents. 


Dowling, P.J., and Merrell and 
McAvoy, JJ., concur; Proskauer, J., 
concurs in result. 
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Re Auto Transportation Companies 


[AT-7.] 


Re Northern Transportation Company 


[AT-8.] 


Automobiles — Truck carriers — Classification. 
1. Trucking operations were classified in six groups: trucks used for sin- 
gle business, contract carriers, farm product carriers, dray line carriers, 
tramp trucks or “anywhere for hire” carriers, and common carriers operat- 
ing over regular routes on schedules at published rates, p. 57. 

Public utilities — Contract carriers — Hauling for more than three shippers. 


2. Where a carrier makes private arrangements with three private shippers 
or patrons, he is presumed to become in fact a common rather than a con- 


tract carrier, p. 57. 


Public utilities — Contract carriers — Acceptance of general business. 


3. The acceptance of property for transportation by a so-called contract 
carrier over his regular route, when not covered by contract, automatically 
makes him a common carrier and subject to the provisions of law, even 
though such acceptance and transportation occur at irregular intervals 
and are supplemental to regular contract business, p. 58. 
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Public utilities — Automobiles — Dray lines. 
4. The operation of so-called dray lines by motor carriers within the limits 
of a city or village, or between contiguous cities or villages, is exempt from 
the provisions of regulatory law for trucking operations, p. 58. 


Public utilities — Tramp trucks. 
5. The operation of tramp trucks, namely, those that operate for the gen- 
eral public but over no fixed route and between no fixed termini but hold 
themselves out to go anywhere at the convenience of the shipper, is not 
included under the law to regulate the service of motor carriers, p. 58. 

Public utilities — General trucking operations. 
6. The operations of common carriers engaged in the transportation of 
freight and property for the general public over fixed or regular routes 
or between fixed termini, and on published or fixed rates, are subject to 
the regulatory laws for the fixing of rates and service, p. 58. 

Rates — Uniformity — Motor trucking. 
7. Little can be done in regulating rates for motor carriers engaged in 
trucking operations beyond establishing one scale of distance class rates 
for all common carriers in the state as a whole, and uniformity in such 
rates, while desirable, is not of major importance, p. 60. 

Accounting — Cost of motor trucking service. 
8. The cost of motor trucking service was divided into two general classes: 
fixed charges and operating expenses, p. 61. 

Rates — Motor trucking — Railroad schedules. 
9. The freight rate classifications used by the railroads were adopted for 
trucking operators and they were directed to follow the rules, regulations, 
and packing requirements generally set forth in such classifications, p. 
61. . 


Rates — Motor carriers — Bill of lading. 
10. The uniform bill of lading was directed to be used by all motor freight 
carriers throughout the state, p. 62. 

Rates — Motor trucking — C.O.D. charges. 


11. A separate charge for remitting and collecting the amount of bills for 
C. O. D. shipments was established for motor truck operators, p. 62. 





Rates — Comparisons — Railroad and trucking carriers. 


Statement that it is impossible to make a fair comparison of truck rates 
with railroad rates because of the difference in service, pick-up, delivery, 
and other elements not comparable one with another, p. 59. 


[November 30, 1929.] 

I NVESTIGATION on motion of the Commission into the rates, 

rules, and practices of auto transportation companies en- 

gaged in carrying freight; rules, rates, and regulations estab- 

lished. 
> 

By the Commission: The Com- ing followed out the mandate of a 
mission in inaugurating this proceed- law enacted by the legislature of 1927 
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dealing with the regulation of auto 
transportation companies engaged as 
common carriers in the state of Wis- 
consin. The law, which is now Chap- 
ter 194 of the Wisconsin Statutes, 
vested this Commission with power 
and authority to supervise and reg- 
ulate all auto transportation compa- 
nies and to fix and determine just, 
fair, reasonable, and sufficient rates, 
fares, charges, and _ classification, 
and to prescribe rules and reg- 
ulations to apply in connection there- 
with. 

This investigation deals only with 
such auto transportation companies as 
are engaged as common carriers in the 
transportation of freight between 
points in Wisconsin and was institut- 
ed for the purpose of bringing about 
a more reasonable and equitable basis 
of rates, rules, and classification, and 
a more uniform and harmonious 
freight rate structure in view of elim- 
inating the confusion and discrimina- 
tion that now exists. The applica- 
tion of the Northern Transportation 
Company for an adjustment of rates 
on its route is consolidated herewith 
and made a part of the general inves- 
tigation. 

Hearing was held at Madison, Wis- 
consin, under date of May 8, 1928, 
and at Eau Claire, Wisconsin, under 
date of June 29, 1928. The appear- 
ances were as follows: 

Gilman & Broadfoot by Mr. Broad- 
foot, Mondovi, appearing for Ed 
Berg, .Bloomer, Mueller Transfer 
Company, Colfax, Galen-Babcock, 
Eleva, Cornell Transfer Company, 
Cornell, Walter Hovey, Mondovi, 
Guy Leiby, Thorpe, and Roy Hagen, 
Osseo; L. A. Tarrell and H. G. Mon- 
ger, for the Milwaukee Electric Rail- 
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way & Light Company, Milwaukee; 
Roger Trump, for the Chicago, Mil- 
waukee, St. Paul & Pacific Railroad 
Company; L. E. Butler, for Chicago, 
North Shore & Milwaukee Railroad 
Company; H. A. Mintz and D. E. 
Riordan, for Chicago, St. Paul, Min- 
neapolis & Omaha Railway Com- 
pany; D. R. Hickok and D. E. Rior- 
dan, for Chicago & North Western 
Railway Company; J. F. Fisher and 
Arthur Wilson, for Minneapolis, St. 
Paul & Sault Ste. Marie Railway 
Company ; L. C. Jorgensen, for Green 
Bay & Western Lines; H. B. 
Schloemer, for West Bend Transit & 
Service Company, West Bend; John 
E. Borland, for Snyder Motor Trans- 
it Company, Watertown; George O. 
Chamberlain, for Danby Truck Line, 
Waukesha; P. P. Schifman, for 
Schifman Truck Line, Waukesha; 
Fred Leicht and E. F. Homuth, for 
Northern Transportation Company, 
Green Bay; L. J. Landry, for A. J. 
Tschuedy, Milwaukee; William Preg- 
er, Jr., for. Preger Truck Line, Pe- 
waukee; Ray Clarke, of Schubring, 
Ryan, Clarke & Peterson, for Wiscon- 
sin Power & Light Company, Madi- 
son; Albert Meissner, for Otto Meiss- 
ner & Son, Hartford; Perry Wood, 
for Wood Truck Line, Boaz; F. P. 
Propp, in his own behalf, Richland 
Center ; Walter Ohm, for Port Wash- 
ington Truck Line, Port Washington; 
Arthur Elert, for Milwaukee Trans- 
portation Service Company, Mil- 
waukee; Fred Port, for Grafton 
Transportation Company, Grafton; 
Fred Cunningham, in his own behalf, 
Yuba; D. H. Blakeman, in his own 
behalf, Bloom City; Bernard Gilling- 
ham, in his own behalf, Gillingham; 
Frank Snorck, in his own behalf, 
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Yuba; Paul Koerth, in his own be- 
half, Poynette ; Carroll Conklin, in his 
own behalf, Reedsburg; J. J. Bloom- 
er, in his own behalf, Albany; J. B. 
Rowald, for Rowald Motor Trans- 
port Service Company, Brodhead; G. 
B. Tiernan and T. A. McCormick, 
for Motor Transport Company, Mil- 
waukee; Joe Bedner, for Bedner 
Transfer Company, Sun Prairie; P. 
H. D. VerGedal, for Oregon Truck 
Line, Oregon; George Willoughby, 
for Willoughby Truck Line, Belle- 


ville; John Kramer, for Kramer 
Truck Line, Sauk City; W. A. 
Steffke, for Capital City Cartage 


Company, Madison; G. C. Campbell, 
for Oshkosh Chamber of Commerce, 
Oshkosh; R. G. Wort, for Appleton 
Association of Commerce, Appleton; 
Mason Gonsolas, Gonsolas_ Bros. 
Truck Line, Stoughton; Mr. Dabson, 
Richard & Dabson, Janesville; Henry 
Teuteberg, in his own behalf, Pewau- 
kee; S. G. Mead, in his own behalf, 
Yuba. 

The Wisconsin legislature in ses- 
sion 1926-27 provided for the reg- 
ulation of auto transportation compa- 
nies by enacting Chapter 194 of the 
laws of Wisconsin effective as of July 
19, 1927. 

Section 194.03 reads in part as fol- 
lows: 

“The Commission is vested with 
power and authority and it shall be its 
duty to supervise and regulate all auto 
transportation companies as defined 
in § 194.01, and to fix and determine 
just, fair, reasonable, and sufficient 
rates, fares, charges, and classifica- 
tion. The Commission shall 
have power and authority by general 
order or otherwise to prescribe rules 
and regulations in conformity with 


57 


this chapter applicable to any and 
all such auto transportation compa- 
nies.” 

The Commission referred to in the 
law is the Railroad Commission of 
Wisconsin. 

Section 194.01 defines an auto 
transportation company as follows: 

“*Auto transportation company’ 
means every person, firm, corporation, 
or association, their lessees, trustees, 
or receivers, appointed by any court 
whatsoever, owning, controlling, op- 
erating, or managing any motor ve- 
hicle for compensation upon any pub- 
lic highway between fixed termini or 
over a regular route on the public 
highways of this state and affording 
a means of local street or highway 
transportation or interurban transpor- 
tation similar to that afforded by 
street or interurban railways by indis- 
criminately accepting and discharging 
such persons as may offer themselves 
for transportation, or such freight or 
property as may be offered for trans- 
portation, along the course on which 
such vehicle is operated, except such 
motor vehicles as are operated exclu- 
sively as school busses or as busses 
operated exclusively between hotels 
and railroad stations for the accom- 
modation of patrons of such hotels, 
or such motor vehicles as are used or 
operated exclusively in transporting 
or delivering dairy or other farm 
products or agricultural or horticul- 
tural products from the point of pro- 
duction to the primary market, or to 
motor vehicles employed exclusively 
in transporting or delivering property 
or freight within any city or village 
in this state or between contiguous 
villages or cities.” 

[1, 2] Truck operations in Wis- 











WISCONSIN RAILROAD COMMISSION 


consin at the present time fall in one 
of six general classes. 

(1) Where the truck is owned by 
the operator and is used in the trans- 
portation of his own goods or prod- 
ucts in the conduct of his business. 

(2) The so-called contract carrier 
who does not hold himself out to haul 
for the public generally but operates 
only under special arrangements made 
by private contract with his patron or 
patrons. The Commission holds that 
when these private arrangements are 
made with more than three shippers 
or patrons, the carrier is presumed to 
‘ become in fact a common, rather than 
a contract carrier. 

(3) The farm product carrier, en- 
gaged exclusively in transporting or 
delivering dairy or other farm prod- 
ucts, or agricultural or horticultural 
products from the point of production 
to the primary market. 

(4) The dray line, employed ex- 
clusively in transporting or delivering 
property or freight within any city or 
village in this state or between con- 
tiguous villages or cities. 

(5) The tramp truck engaged in 
the transportation of freight or prop- 
erty for the general public but not 
over a regular route nor between fixed 
termini but operates on a slogan of 
“anywhere for hire.” 

(6) The common carrier truck op- 
erated on schedule over a regular 
route or between fixed termini, and 
at published rates from which it may 
not depart. 

In the first class are trucks owned 
and operated by manufacturers, mer- 
chants, jobbers, farmers, and others 
in the conduct of their business. 

[3] A contract carrier may haul 
over a regulate route on which there 
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is a regularly scheduled common car- 
rier truck line, or he may haul for 
another shipper in a different direc- 
tion and over a route not served by 
a common carrier truck line but he 
cannot under the law transport freight 
or property over his regular route un- 
less covered by contract. The ac- 
ceptance of property for transporta- 
tion over his regular route when not 
covered by contract would automati- 
cally make him a common carrier and 
subject to the provisions of the law, 
even though such acceptance and 
transportation occurred at irregular 
intervals and was supplemental to his 
regular contract business. 

The farm product carrier must con- 
fine his operation to the transporta- 
tion of the commodities referred to in 
the law and may not accept other 
freight for transportation over a reg- 
ular route. The acceptance and trans- 
portation of such other freight would 
result in common carrier operation 
subject to the provisions of the law. 

[4] The operation of a so-called 
dray line within the limits of a city 
or village or betwen contiguous cities 
and/or villages is exempt from the 
provisions of the law. 

[5] The operation of tramp trucks, 
namely, those that operate for the gen- 
eral public but over no fixed route 
and between no fixed termini but hold 
themelves out to go anywhere at the 
convenience of the shipper, are like- 
wise not included under the law. 
This type of carrier is common in the 
transportation of household goods 
from one city to another and usually 
accepts whatever freight is available 
for a return load. 

[6] The sixth class of truck oper- 
ation, previously referred to, is the 











RE AUTO TRANSPORTATION COMPANIES 


common carrier operator, engaged in 
the transportation of freight and 
property for the general public over 
fixed or regular routes or between 
fixed termini and on published or 
fixed rates from which it may not de- 
part. This type of operator comes 
under the law and is the only one 
with which we are dealing in this or- 
der. Truck operators, hereinafter 
referred to in this order, will be un- 
derstood to mean common carrier 
truck operators under the jurisdiction 
of the Commission as referred to in 
§ 194.01 of Wisconsin Statutes. 

On July 19, 1927, the effective date 
of the law, there were only seven 
truck companies authorized to operate 
as common carriers of freight over 
regular routes in Wisconsin. Up to 
November 1, 1929, the Commission 
received a total of 314 applications 
requesting permission to operate 
trucks as common carriers within the 
meaning of the law. Of this number 
62 requests were denied or withdrawn 
and 5 are still pending. At that time, 
November 1, 1929, there were 153 
truck companies with 274 trucks en- 
gaged in the transportation of prop- 
erty and freight as common carriers 
in the state. All of these companies 
are subject to this order. 

The process of obtaining sufficient 
information as a basis for decision on 
the general level of rates, and the 
rules, regulations and classification 
to apply in connection therewith has 
been difficult. Much of the work has 
been in the nature of pioneering. At 
the time the law was made effective, 
the Commission had no knowledge of 
the rates, rules, and regulations of au- 
to transportation companies. No 
tariffs were filed with the Commission 
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prior to that time. Since July 19, 
1927, such tariffs as have been filed, 
with few exceptions, are vague and 
insufficient. Each truck company, 
when requesting a certificate to op- 
erate as a common carrier, is required 
to furnish a statement of the rates, 
rules, and regulations it intends to ap- 
ply and such statements are copied 
and placed in our tariff files as tariffs. 
This is done for the reason that few 
operators are familiar with the re- 
quirements of issuing and filing of 
tariffs. 

There is no uniformity in the truck 
rates at the present time. An exam- 
ination of 125 schedules of rates 
shows that fifty-two operators are as- 
sessing a flat rate or one rate for all 
commodities handled, regardless of 
differences in value, bulk, liability to 
damage, et cetera; eighteen operators 
are assessing specific commodity 
rates, and fifty-five are assessing class 
rates varying from two to six classes. 
In some instances both class and com- 
modity rates are in effect, the class 
rates applying on all traffic except 
specified heavy moving commodities 
such as iron and steel articles, and the 
like. Certain operators have distance 
class rates, while other have specific 
point to point class rates. In addition 
to class and commodity rates, a few 
operators also have rates per cubic 
foot to apply only on light and bulky 
articles. There is no general relation- 
ship in the various kinds of rates nor 
in the percentage relationship of the 
lower classes to the first class rates. 

It is impossible to make a fair com- 
parison of truck rates with railroad 
rates because of the difference in serv- 
ice, pick-up, delivery, and other ele- 
ments not comparable one with an- 
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other. Some of the truck lines are, 
however, in direct competition with 
the railroads. 

In March, 1928, the Commission 
sent a circular letter to all common 
carrier truck operators in the state, 
together with tentative distance class 
rate scales for their consideration, re- 
questing information as to whether or 
not any one of the scales might prop- 
erly be made to apply on their line. 
Only thirty replies were received and 
the information furnished is so varied 
that it is of little value in the deter- 
mination of proper rate levels. 

' From the information received at 
the hearings, conferences, and in cor- 
respondence, it appears to be the con- 
census of opinion, that a distance scale 
of class rates is desirable with certain 
exceptions. The exceptions are, first, 
that commodity rates are deemed nec- 
essary on heavy moving commodities 
between certain points, and second, 
that a rate per cubic foot should be 
established for the transportation of 
light and bulky articles. 

[7] There is no established yard- 
stick by which freight rates may be 
measured. The principles used in the 
making of railroad rates are of little 
value in the making of truck rates. 
There is an endless variety of circum- 
stances and conditions to be consid- 
ered in any general rate adjustment 
and the things that are peculiar to one 
type of transportation may not be pe- 
culiar to another. This is also true 
as between the different truck opera- 
tors, comparing one with another. It 
may be said and it is probably true 
that one truck company favorably 
located would prosper under a certain 
scale of rates while another company 
not so favorably located would be 
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made to suffer by the application of 
the same scale. It is our purpose in 
this order to establish just and rea- 
sonable rates for the transportation of 
freight by common carrier trucks. 
Uniformity, of course, is desirable 
but not of major importance. Upon 
the record before us we can do naught 
but establish one scale of distance class 
rates for all common carrier truck 
companies in the state as a whole. 

We are aware of the fact that truck 
rates must be sufficiently low to en- 
courage and develop traffic and, at the 
same time, they must be high enough 
to produce sufficient revenue to pay 
the cost of operation and a reasonable 
return on the investment. Several 
companies furnished the Commission 
with a statement showing their in- 
dividual costs of operation of differ- 
ent types and different capacity 
trucks. These cost studies have been 
carefully analyzed and were valuable 
in arriving at the conclusions reached 
herein. It appears that a large per- 
centage of operators were not in a 
position to furnish definite cost fig- 
ures for the reason that the period of 
their operation has been too short to 
permit an accurate study. Those that 
did furnish detailed figures on the 
cost of operation were a small per- 
centage of the total. Such cost figures 
cannot, therefore, be used as an ab- 
solute measure in the fixing of rates 
but have been used as a guide in ar- 
riving at proper rate levels. 

The actual cost of movement can be 
arrived at with some degree of accu- 
racy when all costs, conditions, and 
circumstances under which the opera- 
tion is performed are known. From 
the cost studies furnished we find that 
costs vary on each route and often 
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vary on different parts of the same 
route. It appears that the actual cost 
of movement is only a small percent- 
age of the total cost. 

The cost statement of the Motor 
Transport Company based on the op- 
eration of a 2$-ton Mack truck be- 
tween Beloit and Milwaukee, Wiscon- 
sin, is as follows: 

For the first six months of 1928, 
the total tonnage hauled from Beloit 
to Milwaukee, Wisconsin, was 104 
tons, and from Milwaukee to Beloit, 
Wisconsin, 593 tons. The total reve- 
nue received was $6,164.11 or $8.84 
per ton. The cost of operation of 
this truck is shown as approximately 
21.3 cents per mile. The distance be- 
tween the points referred to is 73 
miles. This company also operates 16 
trucks between Milwaukee, Racine, 
and Kenosha, Wisconsin, varying in 
size from 2} to 5-ton capacity. It is 
indicated that these trucks operate 
with capacity loads in each direction 
at an average cost of 32 cents per 
mile. 

[8] The cost figures of a truck 
company, according to its present 
method of accounting, are divided in- 
to two general classes. First, fixed 
charges, and second, operating ex- 
penses. The fixed charges remain 
constant regardless of the amount of 
tonnage handled while operating ex- 
penses vary according to the volume 
of traffic. The operating costs may, 
therefore, vary from day to day and 
from month to month. Because of 
the fact that motor transportation is 
still in its infancy, cost figures for a 
representative period are not available 
at this time. 

An examination of present tariffs 
for 135 routes shows that the average 
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distance between term:nals of truck- 
ing companies in Wisconsin is 34.8 
miles; the average first class rate is 
32 cents per one hundred pounds and 
the average fourth class rate is 23.5 
cents per one hundred pounds. Inas- 
much as truck companies serve inter- 
mediate points on their routes, the 
average haul between all points served 
would be considerably less than the 
average distance between terminals 
shown above. 

From the record before us and 
from additional information gathered 
by the Commission, we find that the 
scale of class rates shown in Appendix 
A attached hereto are just, fair, rea- 
sonable, and sufficient rates for the 
transportation of property and freight 
by truck between all points in Wiscon- 
sin except as they may hereafter be 
modified or changed by order or ap- 
proval of the Commission. The rate 
of progression per mile in the scale 
itself is somewhat different than the 
scale of rates designed for railroad 
operation. Consideration is also giv- 
en to the testimony that the cost of 
operation per mile is somewhat high- 
er on longer hauls than on shorter 
hauls. 

There is some demand for the es- 
tablishment of an additional charge 
for pick-up and delivery at stations 
where truck companies maintain 
warehouse facilities. From the mea- 
ger record before us, it is impossible 
to fix such a charge at this time, but 
the Commission will, upon request, 
fix a reasonable charge for such serv- 
ice by further order or by approval 
when justified. 

[9] The next important step is the 
establishment of a classification of 
commodities to be used in connection 
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with rates herein found reasonable, 
and rules, regulations, and packing 
requirements reasonably applicable to 
the transportation of commodities by 
truck. This matter has been the sub- 
ject of much discussion at the hear- 
ings as well as in informal conferences 
called for that purpose. The Com- 
mission understood at the time this 
investigation started that the estab- 
lishment and application of the same 
classification used by railroads in Wis- 
consin would be too cumbersome and 
complicated for the needs of the aver- 
age truck operator, and it proceeded 
to prepare a separate classification 
consolidating all freight into a fewer 
number of ratings. This work was 
discarded when a committee of truck 
operat: s indicated that truck opera- 
tors generally preferred the establish- 
ment of the same classification used 
by railroads. It was pointed out that 
truck operators in general would ex- 
perience no great difficulty in apply- 
ing such ratings and that competition 
in many instances demanded uni- 
formity. Many truck companies 
have already adopted the Western 
Classification, the classification used 
by railroads in Wisconsin, and, in 
most instances, follow the rules, reg- 
ulations, and packing requirements 
published therein. 

From the information before us, 
we find that a proper classification to 
apply between all points in Wisconsin 
in connection with rates herein found 
reasonable for movements by truck 
would be the less-than-carload ratings 
published in Western Classification 
No. 60, supplements thereto or reis- 
sues thereof, together with all rules, 
regulations, and packing requirements 
published therein applicable on less- 
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than-carload freight, except Rules 1, 
7, 10, 14, 15, 16, 23, 24, 25, 26, 27, 
28, 29, 33, 34, 35, 37, 42, and 43, 
which are not reasonably applicable to 
traffic moving by truck. 

[10] The establishment of a uni- 
form bill of lading to be used in the 
transportation of freight and proper- 
ty by common carrier trucks is next 
in order for consideration. There is 
only one uniform straight bill of lad- 
ing in general use by railroads 
throughout the country. Many truck 
operators have already adopted this 
bill of lading for the transportation 
of freight by truck. From the infor- 
mation before us, we are of the opin- 
ion and find that this bill of lading 
can reasonably be adopted by all com- 
mon carrier truck operators subject to 
the rules printed thereon. The bill of 
lading to which we refer is shown on 
pages 37 and 38 of Western Classi- 
fication No. 60, previously referred 
to. 

There has been some demand for 
rates per cubic foot for the handling 
of light and bulky articles and for 
commodity rates between specific 
points where movement of certain 
commodities is sufficiently heavy to 
warrant the establishment of rates on 
a lower basis than that which prevails 
on the general class rate traffic. Such 
rates, we understand, are not neces- 
sary for application generally 
throughout the state, and the record 
before us is not sufficiently compre- 
hensive for their establishment at this 
time. Therefore, when request is 
made, the Commission will give fur- 
ther consideration to the establishment 
of such rates when justified. 

[11] It appears necessary in this 
order to give consideration to the es- 
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tablishment of charges for the service 
of collecting and the remitting of C. 
O. D. charges. A separate charge for 
collecting and remitting the amount of 
C. O. D. bills for C. O. D. shipments 
is now being made by many truck op- 
erators, and, in some instances, com- 
pares favorably with the charges now 
assessed on shipments by express. 
From conferences with a number of 
operators and from the record before 
us, we are of the opinion and find 
that the amounts hereafter set forth 
are reasonable and adequate charges 
for collecting and remitting the 
amount of such C. O. D. charges. 


On collections of $50.00 or 
DE, ctancepnsssceees $25 per shipment 
On ee of $50.01 to 


eee ee eee eeeeee 


30 per shipment 
35 per shipment 


eee eee eee eeeeree 


.50 per shipment 


On collections of $200.01 

Op FRO 6 sis cveventcs 75 per shipment 
On collections of more 

CO SE +00 sncndnes 1.00 per shipment 


Now therefore, it is ordered, that 
all common carrier truck operators 
within the state of Wisconsin be and 
the same are hereby authorized and 
directed to discontinue their present 
rates, rules, regulations, and classifica- 
tions applying on all shipments of 
freight by truck and establish in lieu 
thereof the rates, rules, regulations, 
and classification shown in Appendix 
A attached hereto. 


Appendix A 

Rates in cents per 100 Ibs. 

Miles Ist 2nd 3rd 4th 
Class Class lass Class 
Ie nt nial 25 21 18 15 
a dasicekeess 26 22 18 15 
OD dacecseens 28 24 20 15 
SP cckibnamhaden 29 25 20 16 
Se saesessesee 31 26 22 17 
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Rates in cents per 100 Ibs. 


: Ist 2nd 3rd 4th 

Miles Class Class Class Class 

os cilies iit en 32 27 22 18 

Te Anstinednes 34 29 24 18 

OD Vestiovcnss 35 30 25 19 

OD cite omioent 37 31 26 20 

OP idatcevativs 38 32 27 21 

ae Géncsecgans 40 34 28 22 

Or sikew Samet 42 36 29 23 

Oe cckechowosh 44 37 31 24 

a sdecons aces 46 39 32 25 

Tae isah oibakis 48 41 34 26 

DS inininclaiainty 50 43 35 28 

_ Pehle 52 44 36 29 

TY 54 46 38 30 

av ~Judcubiees 56 48 39 31 
SD \batcinedeaietinas 58 49 41 32 
Sn -dudimehionwade 59 50 41 32 
SE sik. seeds cad 61 53 43 34 
BD enisdacsusiata 62 53 43 34 
Re a ciced das 63 54 44 35 
WP bctenccnwee 65 55 46 36 
BOD, idcistieecdectn 66 56 46 36 
Siena 67 57 47 37 
| See 68 58 48 37 
ee 70 60 49 39 
Se cpibaveneer 71 60 50 39 
BD Vachs vey ate 73 62 51 40 
Bi idieccdwiets 76 65 53 42 
Md dip edenae 78 66 55 43 
MN! 6 teneesunes 81 69 57 45 
psa epee Oe be 83 71 58 46 
ae Wisuncsad ke 85 72 60 47 
(RE 87 74 61 48 
a os bencaaka 89 76 62 49 
etd rae 91 77 64 50 
a Neumtasueas 93 79 65 51 
eee bitin 94 80 66 52 
/ Sores 96 82 67 53 
(SG ee 97 82 68 53 
eb wiwneenuse 99 84 69 54 
GE vensntoasas 100 85 70 55 
ME G55 week cha 102 87 71 56 
ERS a 103 88 72 57 
a hakeruinniaatd 105 89 74 58 
BD gubicaseund 106 90 74 58 
PT tankendteuien 108 92 59 
a ictinen bien ns 109 93 76 60 
SP wsdutxkias 111 94 78 61 
er 112 95 78 62 
aU é'deeecanceds 114 97 80 63 
MD cuutaskawse 115 98 81 63 


Where rates are not shown for the 
exact distance, the rates for the next 
greater distance in the scale will ap- 
ply. 

Fractions of one-half mile or over 
will be counted as one mile, fractions 





less than one-half mile will be 
dropped. 

A table of mileages showing the 
shortest distance between stations 
shall be filed in tariff form with the 
rates herein authorized. 

The scale of rates above authorized 
will be subject to the less-than-carload 
ratings, rules, regulations, and pack- 
ing requirements of Western Classi- 
fication No. 60, supplements thereto 
or reissues thereof, except that rule 
numbers 1, 7, 10, 14, 15, 16, 23, 24, 
25, 26, 27, 28, 29, 33, 34, 35, 37, 42, 
and 43 shown therein will not apply. 
‘ The minimum charge on a single 
shipment will be that provided in Rule 
13 of Western Classification above re- 
ferred to. 

The bill of lading to be used in the 
transportation of all freight by truck 
will be the uniform bill of lading 
shown on pages 37 and 38 of Western 
Classification No. 60, supplements 
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thereto or reissues thereof, including 
the rules and regulations shown there- 
on applicable to less-than-carload 
freight. 

When C. O. D. shipments are of- 
fered for transportation, the charges 
hereinafter set forth shall be collected 
in addition to the line haul charges for 
the service of collecting and remitting 
the amount of such C. O. D. charges. 


Ope ation of $50.00 or 
aesain Wiliestiadl ak duals $.25 per shipment 
.30 per shipment 


MN titcistcicaavedas 35 per shipment 
On collections of $100.01 
RY 50 per shipment 
On collections of $200.01 
Reece eee 75 per shipment 
On collections of more 
CRO FROOD cccccccetes 1,00 per shipment 


The rates, rules, regulations, and 
classification prescribed herein must 
be published to become effective on 
the first day of March, 1930. 
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“Verve the Public 
YF ELL and TRULY” 


said a utility company executive recently. 


This means: 

Supplying of service technically as good as the most ad- 
vanced standards of the electrical art and our financial 
and human resources can compass; 

Operating so efficiently and intelligently that we may be 
able by improved methods and increased sales to re- 
duce unit costs and consequently from time to time 
lower prices; 

Conforming our policies and practices to the changing 
needs of our customers as such needs develop; 

Keeping in mind always the social as well as the eco- 
nomic aspects of electricity supply; 

Planning and carrying on our business so that we earn, 
deserve and obtain not alone the respect of the public 
for our companies as businesses, but also the public’s 
good will toward us as servants intrusted with a 
vital job. 


This is the ideal toward which all business should 
strive. It is the ideal toward which the electric 
light and power industry is striving. 


NATIONAL ELECTRIC LIGHT ASSOCIATION 


20 Lexington Avenue New York City 
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BLACK & VEATCH 


CONSULTING ENGINEERS 
Appraisals, investigations and reports, 
énton and oupervisien of construction 

of Public Utility Properties 
MUTUAL BUILDING KANSAS CITY, MO. 
307 HILLS ST. LOS ANGELES, CALIF. 
36 W. 44TH ST. NEW YORK CITY 
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GUIDING PRINCIPLES 
of 
PUBLIC SERVICE 
REGULATION 


In Three Volumes 


BY 


HENRY C. SPURR 


THE ONLY AUTHORITATIVE 
WORK OF ITS KIND 


2,790 pages crammed with the accumulated 
knowledge of many years 


$25.00 


A concise, yet exhaustive review of 
the Principles and Practices that have 
become established in the operation of 
Public Utilities under the present sys- 
tem of Governmental Regulation, with 
full references to the authorities. Size 9%” x 61%” 


Compiled for the use of All Persons interested in the problems of 
Public Regulation. 





To Set ee eee 
Public Utilities Reports, Inc. 

1038 Munsey Bldg., Washington, D. C. 

Gentlemen: 


Kindly send me the three-volume set of “Guiding Principles of Pub- 
lic Service Regulation,” by H. C. Spurr, 


0) 10 Days’ Examination the cost of which is $25.00. 
0) Cash Herewith 
(0 Charge to Account 
0 c. oO. D. BE dectcsnencapenisiennintibnsineiinicnebiphaspcuatiitilet edited 
If odd volumes are de- 
sired, check below: COO OLS LIE AE OE ne 


0 Volume I $7.50 
0) Volume II 7.50 
ce ee ae Cee =|: _ ac eahniicmntiinnacnncasstensebenteadepossinnsmaneebeescennnessens 


—— 
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One Fluted Steel 
Pole Does the Work 
of Two or Three 
Ordinary Poles 


THE 
UNION METAL MBG. CO. 
CANTON, OHTO 











SUPERIORITY 
in holding power 


EVERSTICK ANCHORS are not 
an experiment. Constantly increasing 
sales and repeat orders is our best argu- 
ment. 

EVERSTICKS are made of certified 
Malleable iron —eliminates the rust 
hazard. 

EVERSTICKS cost no more than an- 
chors of similar type made of sheet 


steel. 


Write for bulletins 


The Everstick Anchor Co. 


Ist, 2nd and Madison Streets 
ST. LOUIS, MISSOURI, U. S. A. 








Cast Iron Pipe and 
Fittings for all purposes 





High and low 
Pressure Pipe 
for Gas 


Service 





WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN- 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Feundry Co., Burlington, New Jersey 








Fusion Quality Goggles 
Are Attractively Priced 
C 1—Offers complete protection for gas 


welding and cutting. Price in- 
cludes lenses ____________ $2.00 


able and durable. Price includes 
lenses $3.00 





Other Quality Accessories at 
equally attractive prices. 


Fusion Welding Corporation 
Manufacturers of Welding Equipment 
and Supplies 


103rd ST. AND TORRENCE AVE. 
CHICAGO, ILL. 
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DUNCAN 


Watthour Meters and 
Transformers 














Write for bulletins 


“Variable Load Brakes” 


7 give uniform with varying load. 
Duncan Electric Mfg. Co. Modern Brakes Tor’ modern ear. 
Lafayette, Ind. Westinghouse Traction | Brake Co. i« 

















a 
AGAIN NAUGLE POLES f 


GENE Wann ant Besthore Cote 
YL / 






NAUGLE POLE & TIE CO. 
59 East Madison Street Chicago, Il. 




















First in pioneering the Manufacturers of 
P P 8 CLAMSHELL BUCKETS 
Truck-Balloon and first STANDARD BUILDINGS 
ps ‘ TRANSM Samet TOWERS 
with a complete line for STEEL FORMS POR CONCRETING 
. STEAM Lp 
all wheel sizes. STEEL GRATI 
Sri COMPANY 
Farmer’s Bank Pittsburgh, Pa. 





General’s Jumbo Truck Balloon has 
effected unbelievable savings for op- 
erators everywhere. 

Get the facts about 


The GENERAL Power Plant Piping 


Manufacturers and Contractors 


JUMBO Truck Balloon Pittsburgh Piping & Equipment Co. 
General Tire & Rubber Co., Akron, 0. Pittsburgh, Pa. 
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Earll Catchers and Retrievers 


RPM 


Robertson Protected Metal (RPM) 
is a steel roofing and siding sheet 
made prcof against rust and corro- 
sion by three impervious protective 
coatings: (1) a layer of asphalt; (2) 
a layer of asbestos felt; (3) a thick 
waterproof cover. The ideal cover- 
ing material for many types of util- 
ities buildings. 


(asin cel 
H. H. ROBERTSON CO. 
GRANT BUILDING 


Pittsburgh, Penna. 
Branches in All Principal Cities 





STEEL 


ETRIEVERS and Catchers which re- 
tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as ASPHALT 
when new are the ones you want. AQT ' 
Catchers and Retrievers do this and the 





d 
[awe ASBESTOS 
Cc. I. EARLL, YORK, PA, HEAVY 
Railway & me eg Ltd., Toronte, Ont. WATERPROOFING 
wit A ALL OTHER FOr POREIGN COUNTRIES ENVELOPE 

ional General Electric Co., Schenectady, New York 














Public Utility Service 


and 


Discrimination 


IN ONE VOLUME 
By 
ELLSWORTH NICHOLS 
(Associate Editor of Public Utilities Reports) 


1200 PAGES—$10 


A NEW BOOK—containing all the available a 
tion, rules and guiding precedents dealing with every 
phase of public utility SERVICE—expounding fully, 
in the light of existing authorities, the question of 
DISCRIMINATION, both in service and rates. 
Good public relations depend very largely upon ade- 
quate, satisfactory and nondiscriminatory SERVICE. 
The only handbook of authority on SERVICE AND _ | 
DISCRIMINATION. Invaluable to utility executives, 
managers, superintendents and those having direct con- 
tact with the public. 


(Send for a copy for 10 days’ examination!) 
Public Utilities Reports, Inc. 
MUNSEY BUILDING 
Washington, D. C. 
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POWER 
DISTRIBUTION 


STREET 
4 LIGHTING 
TRUSTWORTHY 
TRANSFORMERS 








PROMPT 
SERVICE 
| KUHLMAN ELECTRIC CO. 
"ea tae BAY CITY, MICH. 


























THE 
American Electric Railway Association 


Announces Its 


49th ANNUAL CONVENTION 


to be held at San Francisco, California 
JUNE 23 to 26, INCLUSIVE 


The following affiliated Associations will hold meetings at the same time: 
American Electric Railway Accountant’s Association 
American Electric Railway Claims Association 
American Electric Railway Engineering Association 
American Electric Railway Transportation and Traffic Association 


THE TRANSPORTATION COMMITTEE 
has arranged for three special trains to the Convention 
No. 1. RED SPECIAL—The Rocky Mountain-Sierra Nevada Scenic Special. 
No. 2. WHITE SPECIAL—The Pacific Northwest Electrified Scenic Special. 
No. 3. BLUE SPECIAL—A Fast Train Via The Shortest Route—(Overland). 
A handsome illustrated Transportation Brochure, giving full information covering 
preliminary Convention Program and detailed data covering special trains 
will be mailed to those requesting it 
For information apply to 


AMERICAN ELECTRIC RAILWAY ASSOCIATION 
292 Madison Avenue 
New York City 
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The Babcock & Wilcox Co. 


85 LIBERTY STREET, NEW YORK 
Established 1868 





Water Tube Boilers Steam Superheaters 
Economizers Air Preheaters 
Chain Grate Stokers Oil Burners 
Refractories 
Seamless Tubes and Seamless Pipe 


BRANCH OFFICES 


ATLANTA q.........-.c.c-cccseoscscsoscsessevenes Candler Building 
Boston 80 Federal Street 

20 North Wacker Drive 
CINCINNATI Traction Building 
CLEVELAND .... Guardian Building 
DALLAS, TEXAS Magnolia Building 
DENVER 444 Seventh Street 
DETROIT .... Ford Building 
Houston, TEXAs Electric Building 
Los ANGELES Central Building 
NEw ORLEANS 344 Camp Street 
PHILADELPHIA Packard Building 
UE Heard Building 
PITTSBURGH Koppers Building 
PoRTLAND, ORE. Failing Building 
SaLT Lake City Kearns Building 
SAN FRANCISCO Sheldon Building 
SEATTLE Smith Tower 
pO Oe Castle & Cooke Building 
Havana, CUBA .. .Calle de Aguiar 104 
ee 8 Se EEE ..Recinto Sur 51 
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H. M.'Byllesby and Co. 


INCORPORATED 


Underwriters, Wholesalers and Re- 
tailers of Investment Securities 
—Specialists in Public Utilities 


CHICAGO NEW YORK 
231 South La SalléStteet 111 Broadway 


BOSTON PHILADELPHIA PITTSBURGH PROVIDENCE DETROIT 
MINNEAPOLIS ST. PAUL MILWAUKEE DES MOINES KANSAS CITY 


Direct Private Wires — Chicago,+ New York - Boston - Philadelphia 








Byllesby Engineering and Management Corporation 
Engineers — Managers 
for 


Standard Gas and Electric Company Nerthern States Power Company 

The California Oregon Power Company Oklahoma Gas and Electric Company 

Duquesne Light Company (Pittsburgh) Philadelphia Company 

Equitable Gas Company (Pittsburgh) Pittsburgh Railways Company 

Kentucky West Virginia Gas Company San Diego Cons. Gas and Electric Co. 

Loulsville Gas and Electric Company Shaffer Oil and Refining Company 

Market Street Railway Co. (San. Francisco) Seuthern Colorado Power Company 

Mountain States Power Company Wisconsin Public Service Corporation 
Wisconsin Valley Electrie Company 




















} 


—<—<— 


